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AN OUTLINE OF THE LAW oF CONTRACT

ool 13 39k el SLIS

1. Introduction
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A contract may be defined as an agreement which s either enforced by law or recognized by laws
affecting the legal rights or duties of the parties
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The law of contract is therefore primarily concerned with three questions is there an agrcement
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Is there an agreement?
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Is one which should be legally recognized or enforced?
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And just how is the agreement enforced or in other words what remedies are available to the
injured party when a contract has been broken ?
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in this article our concern will be with the general rules and to some extent with te modified form in
which they apple to particular transactions
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Rules peculiar or particular transactions will not in general be discussed nor will any attempt be made
to give any systematic account of rules governing any one or more particular or special contracts
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At the same time is it necessary to warn the reader that the general law of contract of an abstraction
since most contracts obviously concern some particular class of transaction
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and since there is always some degree of danger in assuming that a general rule applies (at least
without modification) a contract of the particular type under consideration
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2 Agreement
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In the normal case a contract results from an agreement between the parties to it and much of the
law of contract is concerned with the process of reaching agreement and with the contents of the
agreement when reached
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Nevertheless the description of a contract as an agreement is subject to a number of important
qualifications
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The first of these is that the law generally speaking applies an objective test of agreement.
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If one party A If one party A so conducts himself as to induce the other B reasonably to believe that
A IS assenting to certain terms proposed by B then A will generally be held to have assented
whatever his actual state of have been
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The law adopts this attitude in the interest of convenience:
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A Persian to whom a contractual proposal is made might be seriously prejudiced if he could not take
it as its face value The principle is however one of convenience only so that it will not be applied
where on balance the inconvenience to A of applying the objective test exceeds he inconvenience to
B of allowing A to rely on his actual intention
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The second qualification is that even where agreement determines the existence of a contract it does
not necessarily determine all the contents or scope of a contract.
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These matters are often so-called implied terms".

These may be divided into terms implied in fact and terms implied in law
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Only terms implied in fact are truly based on the intention parties

Terms implied in law are duties prima facie imposed by law:
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and with' respect them the intention of the parties is relevant only in so far as it may be open to the
parties to the parties to exclude the implied terms by express contrary agreement
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Thirdly there is a group of cases which is commonly discussed under the general heading of contract
in which the obligation does not truly arise out of an agreement by two parties but rather out of a
promise made by one of them

I WBlg aens (] )3 a5 098 oo 2o 3l I8 (IS Glgre Cod Leges a5 518 3525 (63,190 ) (5295 cpom
anlgsl 1 (o L ol Jomy g S 51 20 Loy a8l ogd oo (226 Bl 50 bawgs bl

This would be the position where a person made a gratuitous promise in such a form that is was
legally binding
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Fourthly the idea that contract depends on agreement must qualified in cases in which one party in a
very much stronger bargaining position that the other so that the former can in a sense impose his
term on the latter
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The growing use of standard form contracts under which a party is often bound by many terms of
which he is not in fact aware is a particularly common illustration of this situation
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In such cases the weaker party may agree reluctantly or he may take his chance whatever terms are
contained in the standard form or he may not in truth have agreed a all
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Generally the process by which the parties to a contract reach agreement can be analysed into the
acceptance by one party of an offer made by another
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Thus in the simplest case A may offer to sell B 50 tons of coal for $500

When B says I accept” (or uses words to that effect) a contract concluded.
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In practice the course of contractual negotiations is often very much more complex than this.
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When parties begin to negotiate there may be considerable differences between them as to price,
quantity quality delivery dates terms of credit and so forth
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Gradually, by a series of concessions they move closer towards and it is often very difficult to say
just when an offer has been accepted.
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For the purpose answering

This question the law distinguishes between various steps or stages question In Negotiations

2.1. Offer and Invitation to Treat
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An offer is a statement to the person making it is willing the effect that to contract on the terms
stated. as soon as these accepted by the person to whom the statement is addressed

Qo

The person making the statement is called the offeror to person to whom it is made is called the
offeree or (if accepts the offer) the acceptor
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The offer may be made either expressly (in so many words) or conduct; it may be
made to an individual or to a group of persons or to the public large
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2.2. Acceptance
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Assuming that an offer has been made a contract comes into existence when the offer is accepted

To accept an offer the offeree must express his assent to the terms of the offer

WS ke bl byl a cand 1) Ginls) Wb Gl Bib (Olnl S 800 b

He may do so either expressly (by words of acceptance) or may by conduct.
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In most cases, acceptance will involve two elements The offeree will agree not only to recive

the performance which but also SU to be rendered the offeror to render iS the counterperformance
which the offeror requires of him
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The contract is then said to be a bilateral one, that is , one under which each party undertakes
obligations:
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2.3 Conditional Agreements
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The expression condition is used in the law of contract in a condition variety of senses, some of
which all Outside our present discussion
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At this point we are concerned with a condition in the sense of an even which operation of the
contract depends but which neither party is bound to bring about
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Consideration
oese ¥
Speaking generally legal systems do not enforce all agreeements
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They have some device for limiting the area of enforceable agreements: they require some form or
part performance , or something else or something else to make agreements binding
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The basic notion of consideration is that of reciprocity promisee should not be able to enforce the
promise , unless he has given (or promised to give ) or unless the promisor has obtained (or been
promised) something in exchange for it
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This idea underlies the often repeated judicial definition that consideration is a benefit to the
promisor or a detriment to the promisee.
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Only one limb of the definition needs to be satisfied:
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if there is a detriment to the promisee there is a contract even though there is no benefit to the
promisor and course
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Of course in the vast majority of cases the detrimente to the promisee (e.g. parting with goods under
a contract of sale will also be the promisor (i.e the receipt of the same goods)
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Where a contract is a bilateral one, each party will give and a promise
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In such a case, it s receive the consideration for each promise that is under discussion:
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it is confusing and wrong to think of the consideration for the contract.

Thut in the case of contract for the sale of goods the consideration for the buyers promise to pay
is the seller's promise to deliver the goods or their actual delivery
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This is a detriment to the seller in that it leads to his parting with the goods; and for the purpose
of the requirement of consideration it it is quite irrelevant whether the seller has made a good or
a bad bargain
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The question whether he has suffered a detriment is in other words detriment supply by looking
at his performance without regard to what he will receive in exchange by performance of the
buyer's counter promise
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Conversely the consideration for the seller's promise to deliver is the buyer's promise to pay or
the payment of the price The detriment to the buyer is that he parts with his money again this is
looked at in isolation irrespective of the exchange which he receives for it
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4. Contractual Intention
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Even though the parties have reached agreement and even though that agreement is supported by
consideration there may still be no contract because the agreement was made without any
intention to effect legal relations
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Of course, in the vast majority of commercial transactions there is no need affirmatively to prove
that the parties had such an intention

Oz aS Ol 8 b a4 Cand (65l g Cudie ek S50 Olas oses g ST o

ol asls (Ead

\Y



On the contrary it is up to the party denying the existence of a contract to disprove the intention
and the onus of proof which he has to discharge is heavy one
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Moreover in deciding the issue of contractual intention the courts apply an objective test so that a
party to an ordinary commercial arrangement can not escape liability merely by showing that he
did not in his own mind intend the agreement to affect legal relations
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5. Mistake
oleesl -0

The cases in which the validity of a contract may be affected by mistake fall into two main types
In the first , both parties make the same mistake:
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In the secand type of case the parties make different mistake so that they misunderstand each
other
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6. Misrepresentation
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The term misrepresentation refers to certain kinds of misleading statements by which persons
may be induced to enter into a contact
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The law relating to the effects of of misrepresentation is the result of two stages of development
which it have left it in on extremely complex state
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First the law gave relief by way of damages or rescission for a misrepresentation if it was either
fraudulent or if it had been incorporated in the contract as one of its terms
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More recently, the legal right to damages was extended to certain cases of negligent
misrepresentation

Secondly , equity gave relief for wholly innocent misrepresentation but only by way of
rescission and not by way of damages
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As a general rule relief for a misrepresentation as such will only be given in respect of statements
of existing fact
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These must be contrasted with statement of opinion or belief , statements as to the future , and
statements of law
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Three further conditions must be satisfied before a misrepresentation (other than one having
contractual force) will give rise toany remedy
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7. Improper Pressure
R AN
The law in a number of situations gives relief against contract obtained by improper pressure
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The crucial word here improper Almost every contract in made under some form of economic
pressure and even where this pressure is considerable- where in other words one party is able to
drive a hard bargain the validity of the contract is not normally affected
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But the law does give relief in respect of certain forms duress and undue influence;
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It intervenes on behalf of certain classes of persons whom considers to be in need of special
protection against harsh contracts;
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and there is some recent support for the view that it can give relief in certain cases of the
inequality of bargaining power
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8. Duress
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The original definition of duress was a very narrow one . It meant actual or threatened unlawful
violence to, or constraint of , the person of the contracting party
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According to a group of mid 19th century cases duress of goods does not affect the validity of a
contract , so that a promise to pay money to prevent the unlawful seizure of goods , or to obtain
the release of goods which have been unlawfully detained, amounts to a perfectly good contract
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But it has also been held in another line of cases, that money actually paid in such circumstances
can be recovered back by the payer , and the two lines of cases

are in fact incongruous even if it is possible to possible to reconcile them on technical grounds
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Recent cases indicate that the courts are moving away from the view that only duress to the
person can invalidate a contract

9. Undue Influence
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Equity sometimes gives relief where an arrangement has been obtained by some form of pressure
outside the narrower legal definition or duress
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10. Performance and Breach Every contract imposes certain obligations on at least one of the
parties .
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If the contract is unilateral it imposes an obligation on only one of the parties In the more
common case of a bilateralcontract obligations are imposed on both parties and each of the
parties may be subject to more one obligation Under an ordinary contract for the sale of goods
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The buyer on the other hand will be obliged to accept the goods and to pay for them
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11. Frustration
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Acontracting party may be in breach even though his failure to perform is not due toany want of
care or diligence on his part.
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On the other hand the seller would not be liable if before the relevant time the port were
destroyed by an earthquake
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In that event the contract is said
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have been frustrated by supervening impossibility
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The distinction between the two cases is an obvious, almost intuitive one which it is not
altogether easy to put into words
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In our first ease the seller undertakes that there will be a ship, perhaps realizing that there is an
element of risk about such an undertaking
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But in the second he does undertake that there will be a port: this is simply assumed by both
parties
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When a fundamental assumption of this kind is falsified by subsequent events the doctrine
frustration comes into play
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12. Remedies for Breach of Contract
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Remedies for breaches contract can be classified from various points of view
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First, they can e divided into judicial and non-judicial remedies.

judicial remedies are those that must be sought by taking proceedings in a court of law or before
an arbitrator
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non-judicial remedies are those that are sought in some areas of the law an important non-
judicial remedy is self-help
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