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THE ARABIC YARKAND DOCUMENTS

By MonNIKA (GRONKE
(PLATES I-VIII)

The five Arabic documents published here are part of a collection of Arabic
and Uighur legal texts from the Yarkand oasis (modern Chinese Turkestan)
where they were discovered in a garden outside the city of Yarkand in 1911.
We shall briefly retrace their history here : according to Denison Ross, who is the
only source of information on the origin of the documents, the original texts,
after their discovery, were transmitted to the then consul-general in Kaggar,
Sir George Macartney, who forwarded them to India where they were finally
kept by the Indian director-general of archaeology.! Recent attempts to recover
the originals which are probably still in India have yielded no results. There
seems little hope of finding them again at the moment.

However, Denison Ross took photographs of the documents, most of which
are now kept in the S.0.A.S. Library in London. The documents, when they
were discovered in Yarkand, consisted of fifteen pieces, seven in Arabic and
eight in Turkish, the latter being written either in Arabic (five) or in Uighur
characters (three).2 It seems that Ross kept the photographs of the five Turkish
documents in Arabic seript and two of the Arabic documents which are not to
be found now in the S.0.A.S. collection. One of the Turkish documents in
Arabic script kept by Ross was translated into English by Vladimir Minorsky
from a copy of the text accompanied by a Persian translation by Ross’s munsz.
Minorsky, who worked only on this secondary material, reserved the edition of
the text until the moment when the original or a photograph of it would be
available.?

What is now left of the Yarkand collection is the five Arabic documents
presented here, as well as the three Turkish texts in Uighur script. The latter,
published by §. Tekin in 1975,% have recently been re-edited with a commentary,
together with Minorsky’s text, by Marcel Erdal.> This re-edition is based,
among other things, on the notes of the late Sir Gerard Clauson who had worked
on the Yarkand collection in 1968, both on the Turkish documents in Uighur
seript and on the Arabic ones published here (with the exception of no. I).
Clauson’s notes, including his interpretation of Minorsky’s text, were finally
transferred to Professor V. L. Ménage who suggested in 1982 that all the
remaining documents from the Yarkand collection in London should be
published.®

Two of the Arabic documents published here have been edited before, one
by Barthold in 1923 (our text I),” the other one by Tekin in 1979 (our text III).®
Barthold was mainly interested in the historical information which the text
yielded on the Tamgaé Bugra Qara Haqan, Aba ‘All Hasan b. Sulayman, to

1 Note by Denison Ross added to Barthold’s article Bughra Khan, 158.

2 Ross, ibid.

3 Minorsky, 192 ff.

4 Tekin, Sinasi: ° Bilinen en eski Islami Tiirkce metinler ’, Sel¢uklu Arastirmalar: Dergisi, 4,
1975, 157-86.

5 Erdal, ¢ The Turkish Yarkand documents ’, see BSOAS, xLv11, 2, 1984, 260-301.

¢ I should like to express my gratitude to Professor Victor L. Ménage for having entrusted
me with the task of editing the five documents presented here. For details on the Turkish texts
see Erdal’s publication. References to Clauson’s notes on the Arabic Yarkand documents will
subsequently be marked Cl.

? Barthold, Bughra Khan.

8 Tekin, Qarahanid Document.
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THE ARABIC YARKAND DOCUMENTS 455

whom the Qudatqu Bilik was dedicated, while Tekin concentrated his work
on the witnesses’ section which is in Turkish and partly written in Uighur script.
It seemed advisable to re-edit these two documents here, together with the other
three currently available Arabic Yarkand deeds, all the more so since Tekin’s
reading of the text has some lacunae and requires several amendments.

To complete this brief survey of the Yarkand collection, I shall also draw
attention to the publication of three further Arabic deeds from Yarkand which
were discovered at about the same time. They were handed over to Paul
Pelliot and then published by Cl. Huart in 1914 (without facsimiles).®

Islamic Turkestan has always been—and still is—above all a field of
Turcology, though the region has appeared in Islamic historical sources ever
since its Islamization. Arabic studies are rarely concerned with those marginal
regions where the Arabic language, confined to special fields and to educated,
socially high-ranking people, was not of prime importance. The Yarkand texts
are surely of greater interest to Turcologists than to Arabists as they are
relatively early and of central importance in the field of Turcology. None the
less, they should also be considered in an Islamic context, especially in view of
Islamic legal practice, on aspects of which they throw some interesting light.

All the documents at present known from Yarkand, that is, the S.0.A.S.
collection together with Minorsky’s text and Huart’s three Arabic deeds, cover
the years 473-529/1080-1135. The texts thus concern the Qarakhanid period
and the geographical region where the dynasty’s Eastern branch was in power.
The history of the Qarakhanids, the first dynasty to govern a Turkish Islamic
state, is still difficult to retrace, given the relative shortage of historical sources
in comparison with other periods and regions.’® Our documents are unfortu-
nately not of a nature to fill these lacunae as they do not deal with dynastic
matters at all (with the exception of the Qarakhanid rulers mentioned in no. I).
The documents we have consist mostly of land sale contracts and three court
orders concerning property rights, the division of an inheritance, and an
appointment to guardianship. Thus they belong to the kind of deeds which are
conventionally named private documents. For the time being, there is no
definition of this term which is wholly satisfactory in the framework of Islamic
law. Documents may be classified either according to the authority issuing
them (diplomatic point of view) or to the nature of the affairs and persons
involved (legal point of -view). Private documents, in contrast to state decrees,
would therefore, depending on the point of view adopted, either be issued by a
judge or notary, or be concerned with private persons’ affairs.ll As for the
Yarkand documents, the diplomatic definition based on the issuing authority is
inadequate insofar as some of the documents have been written in the absence of
any legal authority whatsoever. The legal definition would therefore be more
appropriate here, as the affairs dealt with by the Yarkand texts do indeed only
concern private persons and obviously have nothing to do with the ruling
dynasty or government. This also explains why the documents give little or no
information on the political history of the period.

® Huart, T'rois actes notariés de Ydrkand.

10 The basic work for the Qarakhanid period is still Barthold, T'urkestan (1928), to which O.
Pritsak’s studies should be added. The latter has furnished a synthesis of Qarakhanid history in
Isldm Ansiklopedisti, art. * Karahanllar’. An updated version of it is given by C. E. Bosworth
in the new Encyclopaedia of Islam, art. ‘ Ilek- Khans’.

11 For the notion of private documents and their value as historical sources as well as further
references, see both my Arabische und persische Privaturkunden, 2-3, and Rédaction des actes
privés, 160 and 163.
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456 MONIKA GRONKE

Eaxternal characteristics, language, grammar

The Arabic Yarkand documents 12 are comparatively well preserved. Texts
I and V have several little holes, texts IT and V are damaged at the top. Only
document IV is fragmentary, part of the top and the whole lower part having
gone, but if we compare it with the other Arabic documents it would appear
that not too much of the actual text is missing. What is left of text IV is enough
in any case to make clear the matter dealt with. On the other hand, worn
places and stains make the deciphering and reading of the texts difficult.

As the originals of the Arabic documents are not available, we cannot
unfortunately give any precise information on their external characteristics
(size, paper quality, ink, etc.). Nevertheless, the photographs clearly show the
traces of horizontal folding of the paper, i.e. in the direction of the written lines,
thus indicating the manner in which these deeds were kept : starting at the
bottom, they were rolled and then pressed flat. In this way, the top of the
document ending the roll is the part most exposed and therefore likely to be
damaged, as is shown by our documents IT and V. Needless to say, that damage
is sometimes considerable ; the beginnings of the text of numerous Islamic deeds
folded in this way have tears and holes in them or are missing altogether in some
cases. The habit of folding important documents into this kind of small roll is
attested among the Uighurs of Central Asia !* as well as in the Islamic Near
East.14 The Arabic papyri from Egypt, on the other hand, are examples of other
ways of folding and lacing documents for preservation.1®

The Arabic Yarkand documents are all written in cursive script (nashi).
When the document is certified by a judge, there is the ‘aldma written above the
text of the deed and a remark below it certifying the validity of the document.*®
Witnesses’ attestations are also placed below the text of the document or, if it is
certified, below the certification. No seals were used.

Since we do not have the originals, we do not know if anything was written
on the backs of our documents. Short notes specifying the contents of contracts
were often written on the back of documents to make their identification easier
where necessary. This practice, as far as we know from other contracts, was
also followed in the Yarkand oasis.?’

The language of the five documents published here is Arabic which un-
disputedly dominated the legal administration of the entire Islamic world
during the Middle Ages. It was the religion of Islam founded on the Arabic
language which gave birth to the Islamic legal system ; logically, Arabic also
became the legal language of Islamized countries. In the field of legal adminis-

12 C]. remarks in his notes on the Arabic texts: ‘ These texts are physically in a worse condi-
tion than the Uygur ones, with stains and worn places on some of them, and the scripts, which
tend to be idiosyncratic and spidery, are difficult to read.... Most of the documents are
completely or almost completely without dots. We are therefore confronted with the same
difficulty as with the Uygur documents, if you know what a sentence is about it is probably fairly
easy to read, if you don’t it verges on the impossible.’

13 Hamilton, 26-27.

14 For example the documents found in the Safavid sanctuary of Ardabil (Azerbaydjan),
were kept in rolls, see G. Herrmann, ‘ Urkundenfunde in Azarbaygan’, Archdologische Mittes-
lungen aus Iran, N.S., 4, 1971, 249.

15 Grohmann, 126-7, and C PR, 111, 75-76.

16 Documents I and II; the certification of the fragmentary text IV has not been preserved.

17 It is attested in Huart’s documents from Yarkand. Clarke, 221-2, supposes that most of
the Uighur legal contracts also had such notes on the back ; examples are to be found in Hamilton,
42-3, and Zieme, 297. For the Arabic papyri see Grohmann, 121. Similar short indications of the
contents written on the back of documents, but a long time after their composition, are known
from the Ardabil contracts where they served for the purpose of registering the existing deed ;
see my Arabische und persische Privaturkunden, 61.
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THE ARABIC YARKAND DOCUMENTS 457

tration, Arabic progressively supplanted the national languages and scripts of
the regions conquered by Islam, which adopted the Arabic language together
with the new religion and the legal system issuing from it. The progress of
Arabic in the legal field is thus one criterion which helps us to determine the
different degrees of Islamization of a country.

The Yarkand documents at present available enables us to observe more
closely the process of Islamization of this region over several decades. Yarkand
became Islamic by the end of the tenth century.!®* The oldest deeds from
Yarkand which are published date from 473-483/1080-1090,'° that is, eighty
to ninety years after the Yarkand region embraced Islam. These documents,
while preserving the Turkish language and Uighur script, present a great
number of Islamic elements. It should be emphasized that the latter are not
limited to the use of Arabic and Persian legal terms, but involve other and by
far more essential features such as the adoption of the Islamic dating system and
the structure of the texts of deeds, which I shall discuss in detail later. Thus the
Turkish deeds were drawn up within a milieu which, if not yet wholly Islamic,
was at least in process of Islamization. At any rate, they fundamentally differ
from Uighur private documents drawn up in the Eastern non-Islamic regions of
Central Asia which are modelled rather on Chinese types of contracts. From
489/1096 20 onwards, most Yarkand documents are drawn up in the Arabic
language and script. The use of Turkish and Uighur script only appears in the
attestations of the witnesses : some of them kept their national Turkish language
and script while others wrote in Arabic.?* Deeds in Turkish but with Arabic
script represent, to a certain extent, a transitional phase between the two types
of documents just mentioned, i.e. Turkish in Uighur script and entirely Arabic.
In this third kind of deed, although the Arabic script as well as the basic consti-
tuents of Islamic legal documents have been adopted, the Arabic language is
still rejected in favour of Turkish. So far we have only one deed of this kind,
dating from 515/1121; 22 the other four which were discovered in Yarkand
having disappeared from the S.0.A.8. collection, their dates are unknown.
This development, of course, cannot have been a linear one. Though detailed
evidence from Yarkand is still lacking, we must presuppose some overlaps, i.e.
the use of more than one type of document at the same time, until the purely
Islamic type in Arabic language and script finally dominated in the legal field.
The evidence provided by the available Yarkand documents, however, illus-
trates to a certain extent, although not exhaustively, the increasing influence
and final adoption of Islamic legal practice in the Yarkand oasis. At the begin-
ning of the twelfth century the far-reaching influence of Islam appears to have
penetrated the whole legal administration system. This is suggested by a few
hints in the Arabic Yarkand documents concerning title and appointment of
judges which were apparently well adapted to Islamic legal theory.2

While a knowledge of Arabic was indispensable for people working in the
legal field, the Turkish population of the Yarkand oasis knew little or no Arabic,
except for a few stereotyped phrases occurring in the testimonies of the wit-
nesses. The legal procedure in court or in a notary’s office was therefore held in
Turkish whereas the corresponding document was written in Arabic. This is

18 Huart, 609.

19 Erdal, texts I-IV.

20 The oldest Arabic document from Yarkand is, for the time being, Huart’s text I.
21 Qur documents IIT and V and Huart’s documents IT and III.

22 Erdal, text VI.

23 See commentary to document I, 1. 3.

This content downloaded from 128.235.251.160 on Sat, 17 Jan 2015 07:40:41 AM
All use subject to JISTOR Terms and Conditions



http://www.jstor.org/page/info/about/policies/terms.jsp

458 MONIKA GRONKE

illustrated by our document IIT (1. 22) and two other Yarkand contracts 2¢ which
state that the Arabic deed was afterwards read to the persons concerned in a
language which they knew and understood, that is, of course, in Turkish.

In the Arabic documents published here, diacritical signs are only used
sporadically which is a current phenomenon in Islamic notarial practice. Their
frequency in a given document depends to a great extent on the seribe himself
and on his personal preferences.?> One example is document IT in which
diacritical signs are relatively frequent in comparison with the other four deeds,
no doubt due to the scribe’s personal inclinations.

Dots are extremely scarce in our documents. Other diacritical signs (hamza,
madda, tasdid, etc.) as well as vocalization are generally lacking. The only
exceptions are to be found in the above mentioned document II : vocalic signs
ln —U, (. 8), &5 (L 15) and =S (certification by the judge, 1. 2), hamza in

&b (1. 18); thereis also a tasdid in & (doe. I, 1. 18). There are also, and again
mostly in document II, some so-called differential signs. These are signs which
the scribes were free to use to differentiate between two letters having the same
form and only differing from one another by diacritical dots. The differential
sign is normally added to that letter which has no diacritical dot. In document
IT, the scribe thus puts a dot below the letters dal and sad to distinguish them
from dal and dad respectively. In the same way, he adds three dots below the
sin to differentiate it from §7n. Some examples are: ssp=~ 4= (1. 14), cbnoy
(1. 12), &b (I 3, 18), Gy (IL 13, 15, 17), U1 (L 19), olld (L 16); in
document IV: e (L 5). Smnlarly, the scribe of document IIT adds a fa@’

above the same letter in the word uﬁ“ (L. 16). Various forms of differential
signs appear in the Arabic papyri 26 as well as in the Ardabil contracts.?’

The language of the Yarkand documents does not always follow the gram-
matical rules of classical Arabic, if we take these as standard. Islamic private
documents frequently contain ‘ mistakes ’ or rather orthographic and grammati-
cal deviations from the classical language. It is not astonishing that similar
phenomena occur in the Arabic Yarkand deeds. As for orthography, t@’ marbita
can be replaced by td@ tawila: b for ib (II, 1. 12) and <l for il (1,
1. 13), or even by alif mamdada: il for "yl (II, 1. 8). Alzf al-wigaya is
lacking in 4i,& (V, 1. 17). Grammatical deviations mostly concern the determi-
nation of nouns, for example «3 & 4l ~ol (I, 1 26), a V1 s (I1, 1. 14;
V,1.7), ooV akal (IIL, 1. 7, 11), a.\ij o-\LJ‘-UJ(III 117), al,l 5 ase aay (IT1, 1. 21),
@ geddl 5 @by me (V, 1. 18), Liwsl s! (V, 1. 81), and o2 Wi¥) (V, witness no. 8). One
scribe uses both ¢SJ3 J ¢35 ol and the correct form ¢SU3 & OIS ol in the same
document (I,11. 17, 22). In one case, the verb s is followed by the preposition
J instead of :¢, o= or accusative (III, 1. 25).

Even though Muslim judges, scribes, and notaries were professionally
obliged to know Arabic, not all surely mastered it perfectly. It goes without
saying that the frequency of such deviations from the classical language varies
in the documents according to the individual scribe’s knowledge. Some kinds of
deviations, however, appear not only in the Islamic private deeds from non-
Arab regions, but also—as a sort of ‘ vulgarism '—in documents from Arabic-

2¢ Huart, 612 (doc. I) and 623 (doc III). The same statement occurs again in a donation act
(wagqfiyya. dated 458/1066) of Ibrahim Tamgaé Han which was read and explained to the donor
in Turkish, see Khadr-Cahen, 320.

25 Personal characteristics of scribes are well documented by the Arabic papyri, see Grohmann,
91-2, and CPR 111, 66-7.

26 CPR mi, 72.

27 See my Arabische und persische Privaturkunden, 8.
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THE ARABIC YARKAND DOCUMENTS 459

speaking countries.?® It would thus be simplistic to attribute such particulari-
ties occurring in documents from non-Arab countries exclusively to the non-
Arab scribe’s poor Arabic. It seems to be more a question of a habitual use of
Arabic in Islamic notarial practice which did not agree with the classical
standard.

The Arabic Yarkand documents do not present abbreviations, nor sigla, nor
numbers. The date of a document is always written out in letters.

As for Arabic names, I shall just indicate the use of the kunya ! for the
oblique case ! (IV, 1. 4),2% which is the only example in the Yarkand docu-
ments, and the orthography of 3!~ written without initial alif !/~ (doc. V,
1. 29). Initial alif is also cancelled in S ! which becomes S s (doc. IT, witness
no. 1), a current phenomenon in Arabic documents and letters. In Uighur
script, the name Muhammad appears as Muhmat (doc. V, witnesses nos. 5 and
6). Similar examples are to be found in the Turkish Yarkand contracts.3®

As for Turkish words and names, the variability of their defective and non-
defective writing in Arabic script is a well-known phenomenon which occurs in
the Yarkand deeds as well. The following examples are characteristic though
not exhaustive: ¢! (III, witnesses’ section, 1l. 6, 8, 9, 11, 12, 16)— ! (III,
witnesses’ section, 1. 2, 5, 14), 5,5 (III, witnesses’ section, 1. 16)—g3s
(III, witnesses’ section, 11. 8,10, 13) ; as for names : J\! (IIT, 11. 2, 15)—JG! (I, L. 7).

Legal authorities and certification

The Turkish Yarkand documents in Uighur characters, all of them land sale
contracts, are comparatively short and written in a rather simple style. They
were concluded between only the two contracting parties in the presence of
witnesses with no judge, notary or other legal authority being involved. This
1s also true of the one Turkish document in Arabic script. We should note that
the absence of any legal authority is not incompatible with Islamic law. Private
persons could draw up a contract themselves without turning to a legal autho-
rity. Theoretically, they could even content themselves with oral testimonies of
witnesses given in their presence and not write anything down at all.s! This way
of concluding a contract without a legal authority seems to account for the use of
the subjective style in which the Turkish deeds are drawn up, i.e. one of the
contracting parties addresses the other in the first person singular. In the
Turkish Yarkand documents, it is always the seller who addresses the buyer.
This might reflect Uighur principles according to which only the seller could
prepare an autographed deed.3?

The Arabic Yarkand deeds, on the other hand, comply perfectly with the
usual Islamic way of drafting private documents. Some of these contracts were
concluded in the presence of a judge who certified them 32 or, it would seem, of a
notary. The Muslim notaries 3 worked outside the court in special offices. They
were appointed and authorized to practise their profession by the judge who
kept administrative and disciplinary control over them. Nevertheless, the pro-

28 See ibid., p. 12 and nn. 2-6.

29 For the increasing invariability of the kunya in more recent private deeds see ibid., 13.

30 See Erdal, 266.

31 Tyan, Notariat, 31.

32 Yamada, 114 and 115. A similar example, though the document is fragmentary, seems to
be an early Persian contract from Khotan (501/1107), see Minorsky, 185-9.

33 Qur documents I, IT, and IV ; the part containing the judge’s certification in document IV,
which is fragmentary, has unfortunately gone.

34 For details on the professional notaries see Tyan, Notariat, 16-45, and Vesely, Haupt-
probleme, 322-32.
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460 MONIKA GRONKE

fessional notaries always worked as private persons who drew up documents in
their own names ; they were not entitled to do it in the name of the judge or of
any other legal authority. Other professions were not incompatible with the
notary’s work and could be exercised at the same time. As the notarial profes-
sion required special skill in writing, Arabic language and Islamic law, notaries
often held other offices dealing with legal matters such as scribe or court witness,
or even judge.

What is the distinguishing mark of a document written by a professional
notary? In such deeds where no judge is involved we would expect the notary to
mention his name somewhere on the sheet as a kind of signature. This is indeed
the case in our document V and in another Yarkand contract dated 505/1114.3%
The former has the name of the scribe accompanied by the usual Arabic formula
katabahu ‘ he has written it whereas the latter only shows the scribe’s signa-
ture. The importance that apparently was attached to the notary’s signature is
well illustrated by a rule given in Islamic handbooks for notaries recommending
that when a deed requires more than one sheet, the notary should sign every
sheet he has used with his name.?®¢ We may therefore assume that a notary
generally signed every document he had written, thus taking the responsibility
for the accuracy of the deed.3? The notary’s signature is normally placed at the
end of the text of the deed, or immediately below it (as in our document V)
above the witnesses’ attestations.?® Some Arabic papyri from Egypt show that
the signature can also be placed above the text at the top of the sheet.3?

It should be noted that one Turkish text 4° has been signed by one of the
parties who wrote the document himself in the subjective style. I would doubt
that we can take this signature as real validation equivalent to that of a pro-
fessional notary who, as a neutral third person, was obliged—at least in an
Islamic milieu—to draw up deeds in Arabic and according to the rules of Islamic
notarial practice. It seems more likely that the signature in this Turkish text
has no official value and might just as well have been lacking as in the other
Turkish contracts.

If then, as far as Arabic documents are concerned, we take the signature to
be a general criterion for deeds drawn up by professional notaries, then there
are still a few Arabic Yarkand documents left which were neither written by a
notary nor in the presence of a judge.®! In short, there is no hint that a legal
authority was involved. Unlike the Turkish contracts, however, these Arabic
deeds are written in the objective style, i.e. in the third person, and correspond
perfectly in form, style, and vocabulary to the Arabic deeds written by a notary
or a scribe in the court. They must have been drawn up by a person well versed
in both Arabic language and Islamic law or notarial practice. Persons concluding
a contract, as has been pointed out above, did not depend on a legal authority
t0 have it written down : they could write a contract themselves or—and this is
presumably what happened here—have it written by a third private person

35 Huart, 623 (doc. III).

3¢ Tyan, Notariat, 59.

37 The same is true for Uighur private documents in which the scribal certification of a deed
is made by a public notary; see Clarke, 350. The formulae of scribal certification in Uighur
documents are given ibid., 352-6.

38 The notary’s signature should clearly be distinguished from that of the scribe, who
writes a document in the presence and by order of the court judge. The scribe’s signature is also
placed at the end of the text of the document, but this is certified by the judge afterwards. See
for example my Arabische und persische Privaturkunden, documents IX, XI, XIV, and XVII.

39 See APEL, 1, documents 54, 60, 63, 64, and 67.

40 Erdal, text VI.

41 Qur document III and Huart’s documents I and II.
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who should be an accepted court witness.®? Those ‘udil or professional witnesses
were persons whom the judge—after having examined their integrity—had
admitted to his court as trustworthy (‘adl) witnesses whose testimony was then,
as a matter of principle, irrefutable.#* They normally had some knowledge of
Islamic law and judicial administration and thus indeed seem to have been
qualified enough to draw up a contract correctly. The scribes who wrote the
Arabic Yarkand documents which have no notary’s signature may thus have
been professional witnesses of the court who drew up these deeds as private
persons at the request of the two contracting parties. As the functions of pro-
fessional witness, court scribe, and professional notary all required a certain
knowledge of Islamic law and were thus often exercised by one and the same
person, the writers of the documents in question may also have been court
scribes or professional notaries, but once again, they were working here off-duty
as strictly private persons. It seems only logical that people wanting to have a
contract written down should call upon a person who was experienced in legal
matters and capable of drawing up a deed in the proper form, that is, someone
professionally employed in the legal field as witness, scribe or notary. When,
for some reason however, they drew up a contract just as private persons,
outside their normal professional functions, they did not need to sign the deed
because they did not represent, in this case, a legal authority. This seems to
have happened when the contracting parties concerned, for whatever reason,
did not want either to turn to a legal authority or to draw up the deed them-
selves. It may be, for example, that they could not write and that a judge or
notary was too expensive.

The Yarkand collection thus consists of four different kinds of documents :

1. deeds drawn up by the scribe of the court of law in the presence and by
order of a judge who certified the documents afterwards (our documents I, II,
and IV);

2. deeds drawn up by a professional notary who signed them with his name
(our document V and Huart’s document IIT);

3.—4. deeds written in the absence of legal authorities. Among them there
are all the Turkish deeds written by one of the contracting parties (seller) and
some of the Arabic deeds (our document IIT and Huart’s documents I and IT)
which were drawn up by a third person apparently well versed in Islamic
notarial practice. These latter persons were probably professional witnesses,
scribes or notaries who acted here as private persons and therefore did not sign
the documents.

Each kind of document was legally valid insofar as it served as proof for the
transaction which had taken place, whether or not a legal authority had been
involved. Yet we may assume that a higher value was attached to documents
issued from the judge’s court or a professional notary’s office, i.e. from a public
legal authority.

In contrast to the Turkish Yarkand documents which are, as has been stated
above, exclusively written in a subjective style—i.e. one of the parties addresses
the other—the Arabic deeds use the objective style, i.e. the facts are presented
in the form of an impersonal report in the third person.** The objective report
was the general form of documents in the Islamic world and already occurs in

42 Tyan, Notariat, 31.

43 For the professional witnesses see for details Tyan, Organisation judiciaire, 236-52.

44 This difference in style between the Uighur and the Arabic documents has already been
noted by Cl.
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the deeds of land donation of the Prophet.t> In two Arabic Yarkand deeds
drawn up by order of a judge, the text changes from the objective style into a
personal report given by the judge in the first person (our documents IT and
IV),28 whereas in the third deed of this kind (our document I) the objective style
is maintained.

The documents written by order of a judge were afterwards certified by his
hand. In the two Yarkand deeds where the judge’s certification has been pre-
served (our documents I and II), it consists of two parts: a religious formula,
‘alama, written above the text of the document and a remark below the text
referring to the judge’s decision (hukm).2” Both the ‘alama and the judge’s
concluding remark serve as signatures (tawqi‘).4® The ‘al@ma is a current means
of certification in medieval Islam although it was not always used everywhere.
A judge—or other dignitary—chose as ‘al@ma a doxology which sometimes
alluded to his name and which he kept all his life.4® The ‘aldma thus conceived
as a personal motto of the undersigned, had the same value as the signature ; 5°
the judge in our document II hints at this fact in his concluding remark. The
judge’s ‘al@ma contrasts sharply with the text of the deed by its big letters, but
this is not true for his concluding remark : the documents show that the hand-
writing was different, but not the style of the script. The concluding remark is
not even placed at a distance from the text of the deed, but it is written just
under the text and has lines the same length. It is thus not at all clear. In
Islamic contracts, the judge’s certification is often much more conspicuous,
being written, unlike the text of the contract, in indented lines, sometimes with
bigger letters, and at a certain distance from the text itself.5!

On the other hand, no seal has been used in the Yarkand documents to
certify them. Though seals were known in Islamic legal practice and already
used for certification among the Arabs in pre-Islamic times,%? they were
obviously not used in the Yarkand area. Though judges undoubtedly possessed
seals,® they apparently did not always use them as a means of certification.
However, the use of seals (tamgd) was common in private documents from
non-Islamic Central Asia where the seal could be placed on various parts of the
sheet 55 and be accompanied, though not necessarily always, by a signature.>®

In notaries’ documents, the notary’s signature must be taken as means of
certification. All the other documents drawn up in the absence of legal authori-
ties could not, of course, have been officially certified. The proof of the facts

45 Grohmann, 115.

46 Two further examples may be found in my Arabische und persische Privaturkunden, docu-
ments XVI and XX.

47 See witness no. 5 in document II, who is referring explicitly to the judge’s ‘alama as well as
to his hukm.

48 See the judge’s remark in document II, referring to both the ‘al@ama and the concluding
remark as signature.

4% See the list given in Vesely, Beglaubigungsmattel, 12-18. For the sovereign’s ‘aldma see art.
‘‘Alama’, EI (2nd ed.) 1, 352a.

50 Vesely, ibid., 11.

51 See, for example, the facsimile of document VIII in my Arabische und persische Privatur-
kunden and Papazyan, documents 1, 4, 7, 9, 11, 13-15, 17, 19, 21-3, and 27.

52 Grohmann, 129, and C PR, 111, 82-3.

53 An act of appointment from the Seljukid epoch explicitly states that the judge had a seal,
see Horst, 155.

54 This is true, for example, for the Ardabil documents of the pre-Mongolian period which
were not sealed at the moment of their composition. However, deeds from the Caucasus region,
the oldest one dated 704/1305, are sealed ; see the documents published by Papazyan.

55 In sale contracts, at least three positions of the seal impressions are indispensable: the
beginning, the middle, and the close of the text; see Clarke, 344-5, and Yamada, 112; also
Zieme, 299-300.

56 Yamada, loc. cit.

This content downloaded from 128.235.251.160 on Sat, 17 Jan 2015 07:40:41 AM
All use subject to JISTOR Terms and Conditions



http://www.jstor.org/page/info/about/policies/terms.jsp

THE ARABIC YARKAND DOCUMENTS 463

recorded in them was only the witnesses’ testimonies. As has been mentioned
above, even oral testimonies would have been sufficient according to Islamic
law ; the written deed does not in theory increase the value of this oral proof.

Structure of the land sale contracts

The basic pattern of the Arabic land sale contracts from Yarkand—that is
our documents III and V and the three texts published by Huart—and, on the
other hand, of the Turkish Yarkand contracts is as follows :

Arabic contracts Turkish contracts
1. invocation 1. invocation (only one example)
2. opening formula 2. reference to witnesses
3. identification of the parties 3. seller’s declaration referring to

his own legal capacity and to the
transaction between himself and
the named buyer
4. definition of property: location, 4(a) definition of property : location
boundaries, accessory clause
price and definition of coins 5. price (except for text IV)
transfer clauses 6. transfer clauses
. separation of the parties
. guarantees: darak, one example 7. guarantees: denial of future
of denial of future claims claims only
4(b) definition of property: boun-
daries (with the exception of

® = oo

text VI)
(Items 5-7 may have a different
order.)
9. reading of the document to the
parties
10. legal capacity of the parties
11. reference to witnesses
(Items 7-11 may have a different
order.)
12. date 8. date

It is obvious at first sight that the Arabic documents contain more items and
specifically Islamic legal elements than the Turkish texts. The formula of the
Arabic deeds is, as we shall see, more elaborate and more comprehensive than
that of the rather simple Turkish contracts. Nevertheless, the basic constituents
of Islamic contracts have already been adopted and formulated in legal terms of
Arabic or Persian origin, such as bay‘, milk, da‘wa ql-, sgrar ql-, tandurust,
usparla- etc.,°? while typical elements of non-Islamic Uighur documents 38 have
been left out. These are especially the statement of the seller’s motives for
selling his property (i.e. need of money), a penalty clause stating the fines for
breach of contract and the seals (tamgd) or personal signs (nidan) of parties,
scribe, and witnesses. The order of the items is also different from that of
Islamic contracts. Uighur deeds always start with the date which in Islamic
deeds preferably is marked at the end of the text. After having described the
parties and the location of the property, Uighur texts continue with the con-
firmation of payment and the handing over of ‘the property and only then

57 For details see Erdal, 265. In Uighur documents, on the other hand, nearly all the clauses

are stated in formulae adopted from Chinese originals, see Clarke, 381.
%8 The data for the pattern of Uighur contracts are taken from Yamada, 87-114.
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define the boundaries of the property. This order—transfer clauses, boundaries
of property—appears to have been retained by the Turkish Yarkand documents
(with the exception of text VI) while the definition of boundaries in purely
Islamic contracts is always part of the description of the property immediately
following its location, thus preceding the transfer clauses. This different order,
however, appears to be the only distinct element of Uighur practice incorporated
by the Turkish Yarkand texts.®® Apart from that they tend to be modelled on
Islamic documents from which they adopt their basic elements, style, and
vocabulary.

Invocation

All the Yarkand documents start with the basmala, the invocation of God.
Thus they keep the simplest and most common form of opening of an Islamic
deed. In practice, the basmala frequently was extended by other religious
formulae or even completely abandoned and replaced by a different invoca-
tion.®® The Turkish Yarkand documents—with the exception of text VI which
also starts with the basmala—have no religious invocation at all.

Opening formula
The most common introductory formula in objective-style deeds is Aada ma
“ this is what . . .” followed by a verb in the past tense which indicates the

nature of the document,®! namely—in land sale contracts—istara ‘ he has
bought’. Four Arabic Yarkand deeds start alike, except for one which has
gami‘ md 1$tard.®® The d$tara formula, sometimes slightly modified, was widely
used in Islamic contracts.®® As for other affairs requiring a judge’s decision such
as property disputes, succession affairs, etc., the deeds preferably start with
yaqulu ‘ he announces’, (i.e. the judge) followed by the judge’s name, thus
emphasizing his decisive role in these cases. Our documents II and IV, as well
as a piece from Ardabil,®* provide examples for this introductory formula. The
judge’s importance in such matters is also stressed by the introductory formula
hada ma ashada ‘alayhi ‘ this is what he, i.e. the judge, has called witnesses for’
also followed by his name in our document I and in a similar example from
Ardabil.®3 In these instances where a judge’s decision is required, the objective
style may change into a report of the facts given by the judge himself in the
first person, e.g. in documents II and IV, but not necessarily, as is shown in
document I.

The Turkish land sale contracts from Yarkand, on the other hand, refer
immediately to the witnesses to the document whose names later appear at
its end.%¢ This is hardly common either in Islamic practice 7 or in Uighur
tradition where contracts start with the date.%8

59 The structure of the Turkish Yarkand documents is paralleled by an early Persian contract
from Khotan (501/1107) ; see Minorsky, 185-9.

80 More details and further references are given in my Arabische und persische Privaturkunden,
18-19.

81 Wakin, 50.

62 Huart, 611 (doc. I).

83 For the Arabic papyri see for example APEL, 1, documents 54-7; for Syria, Sourdel-
Thomine-Sourdel, documents 2 and 3; for Sicily, e.g. Cusa, 101 (doc. 102), 496 (doc. 169) and
499 (doc. 172) ; for the Ardabil collection, see my Arabische und persische Privaturkunden, 19-20.

84 See my Arabische und persische Privaturkunden, 414 (doc. XX); the opening of the Ardabil
document XVI may have been similar, see ibid., 369.

86 See ibid., 322 (doc. XIV).

86 Erdal, texts I, II, IV, and VI.

87 Two examples in A PE L, 11, documents 86 and 87, however, are similar to the opening of the
Turkish contracts.

88 See Hamilton, 33; Yamada, 73 (doc. 1), 77 (doc. 2) and 87; Zieme, 297.
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Identification of the parties

In the Yarkand deeds, the individuals concluding a contract or concerned
by the affair in question are named with their own name and the name of their
father or even grandfather and, in some instances, their title. There is only one
example in our document I (1. 8) where the name of a person is followed by a
detailed description of his physical characteristics. According to the notaries’
handbooks, however, the individuals involved in a legal affair ought to be
described as fully as possible to prevent their being confused with someone else
of the same name or of similar appearance, because it is highly important for
safeguarding the rights of individuals to be able to identify them (ta‘rif) even
a long time after the affair has been settled. Therefore Islamic jurists suggested
various elements to be included in a person’s description beside his genealogy,
such as profession, residence, tribal affiliation, physical characteristics, nick-
name, etc.®® On the other hand, these elements very rarely occur in the Islamic
documents themselves.? This is one instance among others in which legal
practice fell short of the requirements of the notaries’ handbooks.” The
detailed physical description in our document I is thus the exception rather
than the rule in Islamic notarial practice, whereas the other Yarkand deeds,
including the Turkish ones, fully comply with Islamic custom in not giving
detailed descriptions of the persons involved. It follows from this that such
descriptions were apparently unnecessary in the circumstances in which the
documents were drawn up. The persons involved appear to have been suffi-
ciently well known in the area, a fact which is confirmed by a certain number
of individuals reappearing in several Yarkand deeds and by the fact that only
two villages are concerned by the contracts they concluded, Rabul and Sinmas.
Similar observations can be made in other Islamic regions from which a certain
number of private deeds are known.

Definition of property

In the Yarkand documents, the property sold is always land. Its definition
starts with its location which is sometimes followed by a statement of its
extension,?’? then its four boundaries are enumerated. The Arabic contracts
continue the description of the property by adding the rights and material
appurtenances sold with it, while this latter passage is completely lacking in the
Turkish deeds.

It is striking that the Yarkand documents never mention the boundaries of
land with its four cardinal points even though reference to the cardinal points
appears to have been taken almost for granted by Islamic jurists. Their main
question seems to have been the order in which they should be enumerated 73
rather than whether they should be referred to at all. It seems that the omission
of the cardinal points was a peculiarity of the Iranian and Turkish regions,
while documents from Arab lands take them into account. At any rate, as far
as we can see, contracts from Iranian regions generally mention no cardinal

8% Wakin, 50-51 ; see also Tyan, Notariat, 54.

70 For short physical characteristics see for example A PEL 1, document 59 (L. 5), and the
description of a slave in a tadbir documen =+ Grohmann, ‘ Arabische Papyri aus den Staatlichen
Museen zu Berlin °, Der Islam, 22, 1935, document 7 (1l. 2-3). In the Turkish documents hints at
physical characteristics are an integral part of a person’s name which is a different phenomenon,
see Erdal, 266.

L A preliminary study of this subject is given in my Rédaction des actes privés, 164—170.

"2 Our documents I (1. 3) and III (1. 4) as well as Erdal’s Turkish text VI (I. 3). For the method
of estimation of land see commentary to document I, 1. 11 (wigr).

"8 Wakin, 51; for the different order in which the cardinal points are given see commentary
and further references ibid., 80.

VOL. XLIX. PART 3. 32
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points for boundaries of property.?* Uighur deeds from the non-Islamic East,
on the other hand, do refer to the cardinal points.”® In the case of Yarkand, we
may perhaps infer Persian influence in this respect. Admittedly, we do not
know yet why the cardinal points were not mentioned in documents from Iranian
lands. In the Ardabil region, some documents indicate that the boundaries were
well known to the persons involved in a legal affair so that it was not necessary
to mention them at all.”® These conditions could explain the omission of the
cardinal points in this region, but other influences cannot safely be excluded.

It may be that, although the cardinal points are not mentioned, a fixed order
was nevertheless respected when giving boundaries. Clauson tried to draw
plans by schematically sketching out the descriptions of boundaries given in
both the Arabic and Turkish contracts ; his results may be quoted here : ¢ There
is a certain amount of consistency about these plans. Assuming, probably
incorrectly, the north is consistently at the top:

1. the main road is on the west of the area three times . . . and on the north
once,

2. Cimkat is on the south in both AH 515 documents [i.e. our document ITT
and Erdal’s text VI],

3. the Ezek canal is on the west on both occasions,

4. Yisuf Inal’s land is on the north twice, and once, in the same document,
on the south.” 77

The abstract rights (hugig) and material appurtenances (mardfig) connected
with the property and sold with it, a common feature in Islamic contracts of
sale, occur only in the Arabic Yarkand deeds. The rights explicitly mentioned
are restricted to the right to use water for irrigation (§¢rb),’® whereas the
material appurtenances are more exactly specified, e.g. the irrigation canals
themselves, paths, buildings, courtyards, trees, etc., which are part of the
property. Although both the rights and appurtenances were already defined by
custom and by law, different opinions on various details still existed among
Islamic jurists. Therefore references to these two categories in the document
lessened the likelihood of future conflicts between the parties and also helped
to establish the validity of the sale under Islamic law, as the intentions of the
parties were thus clearly expressed and the legal rules defining which things
could be the objects of ownership and transfer observed.?’® In the Yarkand
documents, this description always ends with some general formulae stating that
everything, ‘ be it little or much, within and without ’, etc., connected with the
property had been sold.8® General expressions like these which end the defini-
tion of the property are characteristic of Islamic contracts of sale. They are
destined to cover the whole of the property including every detail which may not
have been mentioned before, thus underlining the comprehensive character of
the sale.®* This fact is well expressed by the rare, but significant formula

74 This is already true for the earliest Islamic contracts that we have in Persian, see Scarcia,
293-4, and Minorsky, 185. The Ardabil documents which I have published as well as the Persian
deeds edited by Papazyan (14th—-16th centuries) and Mokri (1503) have no cardinal points either,
except for three of Papazyan’s documents: nos. 9 (p. 451), 15 (p. 471) and 21 (p. 488).
Dane$paziih’s texts from the 15th and 16th centuries present only one exception, see p. 533.

75 See Hamilton, 33-4 and 45-6 ; Yamada, 74 (doc. 1), 76 and 100-1; and Zieme, 298.

76 See my Arabische und persische Privaturkunden, p. 25 and n. 6; a document in Papazyan,
473, hints at the same fact.

77 Quotes from Cl.’s notes to the Arabic Yarkand documents.

78 This term is discussed in my Arabische und persische Privaturkunden, 27.

7% For details see Wakin, 51-3.

80 See our documents IIT (1. 14-15) and V (. 12) as well as Huart, 611 (doc. I), 616 (doc. II)
and 622 (doc. III).

81 See Wakin, 84, and further references in my Arabische und persische Privaturkunden, 28.
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wa- gayr dalika dukira aw lam yudkar fiki  and other things be they mentioned
or not in the document ’ in a Persian deed from 1526.82 This passage has no
counterpart in the Uighur contracts from non-Islamic Central Asia.

Among the material appurtenances enumerated by the Arabic Yarkand
deeds, irrigation canals (nahr, siqiya) are always mentioned. As the greater part
of Eastern Turkestan is desert steppe, crops, and dwellings can only exist where
there are rivers from which canals can be cut. The Yarkand oasis also depended
on irrigation : there is evidence of an elaborate system of canals cut from the
nearby Yarkand River which made the region extremely fertile.8# The whole
plain around the city of Yarkand irrigated in this way was covered with culti-
vated land, fields, gardens, and orchards, interspersed with numerous villages, 84
especially to the south of the city where the Yarkand River passes : 8% cultivated
land extended without interruption to the town of Posgam.8¢ An enclosure of
orchards (hima) is among other things mentioned in our document III (1. 3).
The same deed mentions a vineyard (karm, 1. 3); the vines of the Yarkand
region, trellissed in frames or attached to sticks, are reported to give excellent
grapes.8? Finally, the contracts distinguish between fruit-trees and other trees
without specifying them ; only once (doc. III, 1. 4) white poplars (huwar) are
mentioned. There is ample evidence for the latter in the Yarkand area where
they grew abundantly on the banks of irrigation canals and lanes 88 together
with willows ; 8% the great number of trees served among other things as pro-
tection from the dust coming from the desert.®® As for fruit growing in the
Yarkand area, there is mention of apples, pears, plums, quinces, figs, and
jujubes, but not of cherries, oranges or lemons, which appear to have been
unknown in the area. Olives, nuts, and almonds are also attested.®!

Price and coins

In the Arabic land-sale contracts from Yarkand, the statement of the price
is always followed by the specification of its half.9? This so-called tansif al-taman
occurs in one Turkish text as well.®® In Islamic notarial practice, this formula
was frequently included to prevent falsification of the amount in the docu-
ment,* as is often stated in the contracts themselves by the expression ta’kidan
l#’l-asl or similar formulae, but it was not compulsory, for there are also various
deeds where this element is lacking, e.g. in another Turkish Yarkand contract.®
This practice was apparently limited to Islamic deeds and deeds modelled on

82 M. Mokri, * Etude d’un titre de propriété du début du XVIe siecle provenant du Kurdistan ’,
Journal Asiatique, 251, 1963, 246.

83 This is attested in the T'arih-e Ra$idi, 297-8, and later by European travellers, see Dutreuil
de Rhins, 11, 172 ; Forsyth, 15, 17, and especially 22 ; and Montgomerie, 182.

84 Forsyth, 22; Hayward, 83; Montgomerie, 182.

85 Forsyth, 22 ; Montgomerie, 183.

88 Dutreuil de Rhins, 111, 216.

87 Dutreuil de Rhins, 11, 176.

88 See Tarth-e Rasidi, 297, and Forsyth, 15, 17, 22.

89 Forsyth, ibid.

90 Dutreuil de Rhins, 11, 108.

1 Dutreuil de Rhins, 11, 177 ; Forsyth, 22, speaks of walnut-trees.

92 Qur documents III (1l 15-16) and V (1l. 13-15) and Huart’s three texts, 611, 616 and 622.

93 Erdal, text I (11. 11-12).

%4 Many examples are to be found in the Arabic papyri for which it seems certain that this
formula was borrowed from the Greek and Demotic papyri in Egypt, see APEL, 1, 152-3. Most
of the Ardabil contracts in which a sum is mentioned also have this formula (except for documents
IIT, XVII, and XXI), see my Arabische und persische Privaturkunden.

%5 Erdal, text IV. As for Arabic deeds, the formula occurs in neither the contracts from Sicily
published by Cusa nor in the three deeds from Damascus edited by Sourdel-Thomine-Sourdel.
In the Geniza documents the practice becomes common only in later deeds; see Wakin, p. 54,
n. 1. It is also lacking in the three contracts from Ardabil cited in the preceding note.
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them and does not seem to have a counterpart in non-Islamic Uighur documents.
The fact that one Turkish Yarkand contract does not specify the price at all,
but simply states that the buyer has received the worth of the land,% suggests
that the circumstances in which this contract was concluded did not require the
price to be specified. This fits in well with the imprecise nature of property
boundaries where the cardinal points are never specified, thus resembling the
generally close relations which, as has been pointed out above, appear to have
existed in the pre-Mongolian Ardabil region. Another example similar to this
Turkish contract seems to be a very fragmentary Persian deed from Khotan
dated 501/1107.97

According to the recommendations of jurists, the coins in which the price
has to be paid are frequently specified in detail in Islamic contracts.®® In the
Yarkand documents the coins are termed dirham in the Arabic contracts,
yarmagq in the Turkish ones. The terms are apparently equivalent. The yarmag
was generally silver, but could also be gold.®® The dirkam, on the other hand,
was the silver unit of the Islamic monetary system in contrast to the dindr
(gold unit) and the fals (copper unit), and even though the Arabic Yarkand
contracts do not explicitly mention that the dirhams were silver, we can safely
assume that they were. This is confirmed by legends on Qarakhanid coins which
name the silver coin dirkam and the copper coin fals.1°® Qarakhanid copper
coins which were minted from the eleventh century onwards have left no
trace in our documents; the dirham appears to have remained current in
Qarakhanid territories, being the most common monetary unit for transactions.
In three Arabic contracts the coins are said to circulate in Yarkand and/or
Kaggar 191 where there is evidence of mints as early as 404/1013-14 1°* and
396/1005-6 193 respectively.

In one of Huart’s Arabic documents,'%* the price was specified in weight-
dirhams in gold, if Huart’s reading is correct, but obviously paid in silver coins
(waraq 19%). It is doubtful if we can in this case take dirham as the generic term
for ‘ money ’ 19¢ as they are further described as red (akmar), which is always
connected with gold coins, while silver coins are generally described as white.1°7
The question cannot be solved as long as no photograph of Huart’s document is
available to verify his reading of the text.

Transfer clauses

After the descriptive part of the contract, in the Arabic Yarkand documents
ending with the price, the validity of the transaction is explicitly stressed and
then underlined by the following references to the steps that have been taken
for the transfer of the money and the property to the seller and the buyer
respectively. The purpose of these clauses is not merely to state the reciprocal
actions of the parties, but to prove that the contract which they concluded was

96 Erdal, text VI (1. 6).

97 Minorsky, 185 and 189.

98 Wakin, 53 and 86-8.

99 Erdal, 285

100 See, for example, Lane-Poole, Catalogue, 120—4 (coins nos. 432, 434, 440, 442).

101 Qur document V (1. 4) mentions both cities, our document III (1. 17) Yarkand only, Huart’s
document I, 611, Kasgar only.

102 See Zambaur, 272, and Barthold, Turkestan, 281.,

103 Zambaur, 202.

104 Huart, 616 (doc. II).

105 For warag signifying  silver coins ’ see Dozy, 11, 805a.

106 Tekin, 876, gives this interpretation.

107 See my Arabische und persische Privaturkunden, 36-7.
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complete and valid and thus not open to challenge. The detailed formulae given
in the notaries’ handbooks for this section of the document,198 however, appear
in a highly simplified form in the two contracts published here : Document IIT
(1. 18-20) just states that the seller has received the money and that afterwards
the buyer has taken possession of the property, whereas document V (1l. 16-17),
in an even shorter manner, declares that the reciprocal action of taking posses-
sion of the money and the property respectively (tagabud) was legally correct.
The transfer clauses in Huart’s three documents are a little more elaborate,
including also a quittance clause which is lacking in our two contracts. This
latter clause (bara’a) 1°° consists of a statement by the seller that he has cleared
the buyer of obligations having received payment in full,!1° an element which is
frequent in Islamic private deeds,!! but apparently was not compulsory. One
statement lacking in all the Arabic Yarkand documents is the inspection of
the property by the two parties before concluding the contract (ru’ya, nazar)
which, however, is discussed at length in notaries’ handbooks 112 and often,!13
although far from always,!1¢ appears in Islamic private deeds.

The transfer stated in terms of a reciprocal exchange of money and property
is also explicitly mentioned in two Turkish Yarkand contracts in a very simple
manner : the seller’s statement that he has received the price is immediately
followed by his statement that he has handed over the property.l's Further-
more, the two Turkish documents respect the strict order of the two clauses
referring to the delivery of the price first and only secondly of the property, as
is required by the Islamic notaries’ handbooks ; 16 this order is also followed by
the Arabic Yarkand contracts. Unlike Uighur deeds which express the handing
over by the Turkish verb ber-/bir-, the Turkish contracts have the verb
usparla- borrowed from Persian separdan.1?

Separation of the parties

Next the Arabic Yarkand documents formally express the separation of the
parties (tafarrug, iftirdq) after the contract has been concluded ; only in docu-
ment ITI does this statement follow the guarantees section. The separation of
the parties is again a clause recommended by Islamic notaries’ handbooks so
as to do away with the option of cancelling the sale (hiyar) 18 which is valid as
long as the parties remain in the place where they have concluded the contract.
In the Arabic Yarkand deeds, this clause is always referred to as physical and
verbal separation (tafarruq bi’l-abdan wa’l-aquil, or something similar) required
by the jurists to avoid the ambiguity of the expression tafarrug which compre-
hends both kinds of separation: namely, the actual physical separation
(b’l-abdan) as well as, in a less literal sense, the separation defined in terms of
the completion of offer and acceptance (bi'l-aquwal).

108 The formulae are discussed at length in Wakin, 53-60.

109 Huart, 611 (doc. I), 616 (doc. IT) and 622 (doc. III).

110 See the detailed discussion of quittance clauses in Wakin, 57-60 and 86.

111 See for example 4 PEL, 1, documents 54, 60-66, 68, 69, and 72; and my Arabische und
persische Privaturkunden, p. 42 and nn. 1-2.

112 See the formulae discussed in Wakin, 54-6 ; see also Tyan, Notariat, 67.

13 See the documents published by Cusa and Sourdel-Thomine-Sourdel as well as my
Arabische und persische Privaturkunden, 42-3.

114 The inspection is completely missing from the Arabic papyri edited in APEL, 1 and 11 as
well as in the Persian documents published by Danespazih, Mokri, Papazyan, and Scarcia.

115 Erdal, texts IV (. 7-8) and VI (ll. 6-7).

118 Wakin, 54.

117 Minorsky, 193-4.

118 For details see Wakin, 56 ; see also Tyan, Notariat, 67.
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In general, Islamic private documents do not comply with the requirements
of the jurists in this respect as exactly as the Yarkand contracts do. One 11°
or both of the two elements of separation 120 may be lacking, or the fact of
separation may not be included at all in such contracts.!?* Neither the Turkish
Yarkand deeds nor the non-Islamic Uighur documents have this clause.

Guarantees

At the end of the Arabic Yarkand documents, several statements are made
concerning above all guarantees for the buyer, then the reading of the document
to the persons who are present, and the legal capacity of the parties. The order
of these items, however, is not strictly fixed in our contracts.

As for the guarantees, by far the most important clause of this kind is the
guarantee against fault in ownership or darak. It is a guarantee given by the
seller to make good the loss if the buyer’s title should be contested by a third
party. If such a claim is proven valid, the buyer’s ownership of the newly
acquired property is thus defective; in this case, the seller becomes liable for
the fault in ownership (darak) to the amount of the price paid.1?? Our documents
III (1. 20-21) and V (Il. 18-19) simply state the fact that the guarantee has been
given by the seller. The passage is more detailed in Huart’s three documents
which, furthermore, mention the seller’s liability for the value of the property in
case of a valid claim, an element which often occurs in Islamic contracts.123
The seller is then bound to return to the buyer either the property itself if this
is possible, its price, its equivalent or its value.

While the darak guarantee is essential in Islamic deeds, other types of
guarantees denying future rights and claims are incidental. The only example
in the Arabic Yarkand documents is to be found in document III (Il. 26-9) in
which the seller’s three sons declare that they have no claim to the property just
sold. This kind of guarantee may thus not necessarily concern the seller or the
seller alone, but other persons connected with him or having rights in the
property.?* The Turkish Yarkand documents have no specific darak guarantee,
but only a rather general denial of future rights and claims which, however, seems
to have been modelled on Islamic rather than Uighur deeds ; 12* furthermore, a
legal terminology of Arabic origin (da‘wa qul-, batil) has been adopted. On the
other hand, the guarantees section in non-Islamic Uighur contracts is rather
long, containing, after a statement of the buyer’s rights in the property, the
seller’s guarantee against interference from his relatives and others, and a
penalty for breach of contract, to be effected either between the parties con-

119 See for example APEL, 1 (docs. 61 and 67), Sourdel-Thomine-Sourdel (docs. 1 and 2) and
Cusa (docs. 31, 54, 102, 136, 141, 160, 169, and 172); in Cusa’s publication the reading ‘-r-f
should be corrected to f-r-¢ in docs. 31, 54, 102, 136, and 160 for reasons of context. For the
Ardabil collection see docs. IV, XI, and XVIII in my Arabische und persische Privaturkunden.

120 See, for example, my Arabische und persiche Privaturkunden, 298 (doc. XII) and 363
(doc. XVa).

121 This clause is generally lacking in A PEL, 1 and 11, except for the two examples quoted in
note 119 above, in Cusa’s documents 43 and 101 as well as in the deeds published by DaneSpaziih,
Mokri, Papazyan, and Scarcia.

122 See Schacht, 139, and Wakin, 60-61.

123 Huart, 611 (doc. I), 616 (doc. II) and 623 (doc. III); see also the references given in my
Arabische und persische Privaturkunden, p. 45 and nn. 1-6.

124 For the notaries’ handbooks see Wakin, 63-5. The form of this type of clause, starting from
the Ardabil contracts, has been dealt with in my Arabische und persische Privaturkunden, 45-7.

125 Erdal, texts I (1. 14-18), IV (1. 10) and VI (1. 7-8) ; this clause seems to have been included
as well in a Persian deed from Khotan, see Minorsky, 185 (1l. 9-11). A more elaborate, yet similar,
Arabic formula is to be found in my Arabische und persische Privaturkunden, 347 (doc. XV,
11. 38-40).
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cerned or officially,'?® all this being apparently modelled on Chinese documents
and including terms of Chinese origin.1??

Reading of the document

The Arabic Yarkand documents (with the exception of Huart’s document IT)
explicitly mention that the document was afterwards read to the parties ‘ in a
language which they knew and understood ’, that is, in Turkish, as has been
pointed out above. In one deed 128 the parties then confirm that the affair was
correctly dealt with in the document read to them. The reading of the contract
to the parties followed by their confirmation of its contents is indeed recom-
mended by Islamic jurists as a means to verify the legal capacity of the persons
involved in a transaction,!?? but actual documents—with few exceptions 30—
do not comply with this rule. Thus the Arabic Yarkand documents appear to
stick more to the jurists’ rules in this respect than do the great majority of
Islamic deeds. The final reading of a contract to the parties, on the other hand,
is mentioned neither in the Turkish Yarkand documents nor in Uighur deeds.

Legal capacity of the parties

All the Arabic Yarkand documents finally state explicitly that the parties
concluding the contract acted voluntarily and without compulsion and that they
were legally competent. A statement of legal capacity is again deemed advisable
by Islamic jurists,'3! as only persons who are legally competent—that is, free
Muslims who are sane and of age—can be fully responsible and therefore able
to contract and to dispose.’®? In practice formulae verifying capacity do not
show much variety, but generally include the statement of soundness of body
and mind. This is indeed the case in two Yarkand deeds,’33 while the three
others, in a more general way, refer to an absence of illness 134 or to the sound-
ness of body alone.!3% Just like the final reading of the contract mentioned above
which is connected with the verification of legal capacity, the explicit statement
of this legal capacity is also lacking in numerous private documents.’*¢ On
the other hand, a reference to the legal capacity is included in two Turkish
Yarkand contracts, yet restricted to the party who writes down the deed and
who already states at the beginning of the contract that he is in bodily and
mental health.13” Non-Islamic Uighur private deeds do not contain a statement
of this type.

126 See Hamilton, 34 and 46-9 ; Yamada, 74 (doc. 1) and the lengthy discussion of the formulae
102-8; and Zieme, 298.

127 Hamilton, ibid.

128 Huart, 623 (doc. III).

129 Tyan, Notariat, 63.

130 They concern both some Arabic papyri and deeds from Sicily; see APEL, 1, docs. 54,
57-59, 61, 65, 66 and 68, and A PE L, 11, docs. 86 and 138, as well as Cusa, docs. 43, 141, 169 and
172.

131 Tyan, Notariat, 63, and Wakin, 93.

132 Schacht, 124.

133 Huart, 616 (doc. IT) and 623 (doc. III).

134 Qur document III (1l. 24-5) and Huart, 612 (doc. I).

135 Qur document V (1. 19).

136 This seems to be especially true for documents from Iranianlands : the element is lacking in
the greater part of the Ardabil collection as has been pointed out in my Arabische und persische
Privaturkunden, 47, as well as in Scarcia’s document and in the deeds from the 14th—16th cen-
turies edited by DaneSpazih, Mokri, and Papazyan, with the exception of docs. pp. 497, 501, 503,
505, 509, 517, 531, 559, 571, and 573 in DanesSpazih and docs. nos. 9, 20, 22, and 25 in Papazyan.
It is also absent from both the Arabic papyri 55, 58, 63, and 64 in A PE L, 1 and in Cusa’s document
169 from Sicily.

137 Erdal, texts I (1. 6-8) and IV (Il. 3—4).
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Finally, reference to the witnesses is given in only three Arabic Yarkand
contracts,’3® an element frequently occurring in Islamic private documents.
In the Turkish Yarkand contracts it serves as an introductory formula to the
text as has been mentioned above.

Date

The date of both the Arabic and Turkish Yarkand documents is marked at
the end of the text of the contract. In all the documents the Islamic dating
system has already been adopted, but this is sometimes, though not systemati-
cally, correlated with the traditional Turkish dating by the twelve-year animal
cycle ; it seems that the animal cycle had increasingly given way to the Islamic
dating.’3? The twelve-year animal cycle which the Turks borrowed from the
Chinese 14° remains, however, the only dating method in non-Islamic Uighur
deeds where the date normally precedes the text of the document.#! In the two
Yarkand documents where the double dating is fully legible, it is remarkable
that the given year of the animal cycle which refers to solar years does not
coincide with the Islamic dating according to lunar years. The discrepancies in
both cases when converted to Christian dates cannot yet be explained by the
sparse material which is currently available.142

In one Turkish Yarkand contract the month of ragab is termed qutlug
(‘ blessed ’) 143 which probably gives the Arabic mubdrak frequently used in
this function in Islamic documents. The custom of adding such adjectives to
those Islamic months of the year which are considered as holy is widespread in
Islamic notarial practice, but does not occur in the Arabic Yarkand documents.

Documents on property rights and intestacies

Three of the Arabic documents published here are not land sale contracts,
but deal with questions of property rights and intestacies which require the
decision of a judge. They are indeed the only Yarkand deeds written by a
judge’s order in court. Apart from the introductory and descriptive formulae
(e.g. identification of the parties, description of property) discussed above in
connexion with land sale contracts, these three documents contain a description
of the judicial procedure in court and of the judge’s decision, thus clearly proving
the adoption of Islamic law and legal procedure in the Yarkand area at the
beginning of the twelfth century.

Document I concerns a land ownership dispute which is settled by a judge.
A certain Haggi Inal, who is still rather young (1. 8), claims a piece of land from
another man, Harfin b. Tagdah (1l. 8-9). He accuses him of having illegitimately
taken possession of this land which had been bequeathed to him and some other
persons by his late father, and asks Harin to give it back (Il. 13-15). As Hartn
refuses, he is questioned by the judge, but continues to assert his right to the

138 Qur documents II (1l. 24-5) and III (1. 23-4) and Huart, 612 (doc. I).

139 For a double dating see Erdal’s text I (1l. 23—4) and, as a rather late example, our document
V (ll. 20-1). Erdal’s text IT where the date is not fully legible was probably similar. All the other
Yarkand documents have an Islamic dating only.

140 For details see the study on the Turkish calendars by L. Bazin, Les calendriers turcs anciens
et médiévaux ; for the twelve-year animal cycle especially chs. iv and v.

141 See the discussion by Clarke, 266 ff., and Yamada, 88-90, as well as the documents pub-
lished by Yamada, 73 (doc. 1) and 77 (doc. 2) and by Zieme, 297. The date of Hamilton’s docu-
ment, 33, is not fully preserved. The position of the date in Uighur documents can also be traced
to Chinese influence, see Clarke, 270.

142 See further details in our commentary on document V, 1. 20.

143 Erdal, text IV (1. 12).
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land which he claims to have bought from Haggi Inal and to have paid for
(1. 15-16). Confronted with these two claims, the judge is now obliged to ask
Haggi Inal to produce evidence (1l. 16-17), because he is the claimant (mudda‘7,
1. 16) and therefore, according to Islamic law, has to prove the validity of his
claim ; if he is not able to do so, i.e. if there is no proof, the presumption operates
in favour of the defendant.’** Hagg1 Inal’s evidence consists of the testimony
of witnesses which is the most important kind of evidence in Islamic law.14%
Three of them are named in the document (1. 17-19) who testify unanimously in
favour of the claimant after the two statements have been repeated to them.
Not only the concordance of the witnesses’ testimony is explicitly stated
(1. 20-21), but also the fact that the judge’s inquiry had shown them to be
‘adl, 1.e. irreproachable and of good reputation (l. 21). In a lawsuit, Islamic
law always requires witnesses possessing this quality ; whether they are in fact
irreproachable must be established by inquiry.14¢ Thus our document contains
all the elements of a testimony of witnesses necessary in Islamic law. It is only
then that the affair can be settled in the claimant’s favour as the defendant
turns out to be unable to refute his evidence (1. 21-2).

Documents IT and IV deal with intestacies, i.e. with affairs of inheritance for
which the deceased has not left either testament, executor or guardian. In
document I, a certain Yahtid Ikan Siiba%1 dies (1. 3) leaving several children and
grandchildren who turn to a judge to have the inheritance divided among them
(1. 9-10). The judge accomplishes this task according to the Islamic rules of
inheritance applicable to this case. Nevertheless, the affair is not wholly clear;
the details we can gather from our document are the following :

First, a certain amount (f2ba or tayyiba, lit. * the best part °) of the inheritance
is taken for the army, according to the ruler’s order (1. 12), namely, a vineyard
(1. 14-15) and a piece of land (1. 16). This seems to be some kind of estate duty,
that is, a contribution to be paid from a dead person’s property for the benefit
of the Qarakhanid army, on which our document, unfortunately, does not yield
any further details. Other costs to be paid out by the estate (funeral costs,
debts) 147 are not mentioned in the document. The remaining assets of Yahiid
Ikén Siibag1 which consist only of another vineyard with a value of 2,000
dirhams (11. 14-17) are divided up between the heirs of the deceased. The deceased
in our document had five children, two sons and three daughters. One son,
Muhammad (L. 7), as well as two daughters, Haurd’ and Ni‘mat1 (1l. 7-8), had
already died before their father so that only one son and one daughter are left :
they are Yasuf Otagbafi and Maryam (Il. 6-7). While these two apparently
have no children, Haura’ has three children : a son, Yisuf, and two daughters,
‘A’i%a and Fatima (1L 7-8); in addition there are Muhammad’s widow ‘Agurd’
and his daughter ‘A’isa (Il. 8-9). Our document is explicit neither on the way
shares are to be allotted nor on the reasons behind it. It only states that Yisuf
Otagbag receives one-half of the vineyard (1. 13-14), that is, 1,800 dirhams of its
worth (Il. 17-18), while Maryam and Haura’s three children together receive the
remaining 200 dirhams (1. 18-19). Muhammad’s daughter ‘A’iSa, however, is
completely excluded.

144 Schacht, 190-91.
145 Schacht, 192.
148 Schacht, 193.
147 Schacht, 169.
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Yahad Ik;éin Siibas

MuhaInTma,d Ni‘llllati M ar{yam I;Ia,lllré’ Yasuf Ol_tag'ba.§ P
X | X I
‘Asara’ Il (Ilyas b. Muhammad) :
‘A'isa : Fd;'ima ‘A|1i§a Y'L'aimf :
- ! 1 L ! !
—_—— 1/2 vineyard = 200 dirhams 1/2 vine-
- yard = 1,800
dirhams

Note. Italicised names = persons alive, others = persons deceased.

It is difficult to explain this settlement of the affair in terms of Islamic law.
The basis of Islamic law of succession is an agnatic system, i.e. under which only
men can inherit, essentially modified by provisions in favour mainly of the
nearest female relatives; these fixed shares are in all essentials laid down in the
Qur’an. The shares of these female relatives, however, are in some cases reduced
when there are male relatives of the same degree.!*® Thus Maryam’s share of the
heritage would have been bigger if she had had no living brothers, but as Yasuf
Otagbaf is still alive, her share is—in compliance with the law—reduced to
one half of her brother’s share : this is clearly expressed in our document by
the Qur’anic verse quoted and explained in lines 12-13. It is astonishing,
however, that the son’s daughter—in our case Muhammad’s daughter ‘A’isa—
is not taken into account at all, as she is one of the most important female heirs
under Islamic law. In terms of the law, Maryam and Muhammad’s daughter
‘A’i%a together would have been entitled to two-thirds of the inheritance.!4?
Admittedly, things are different because Maryam’s brother is still alive, but
‘A’i%a’s share should still be at least one-sixth.!® On the other hand, the
daughter’s daughter is generally excluded from succession.!® Thus Haurd’s
daughters would not have had any share at all according to the law, but in our
document they have. It appears that the judge in this case got around the
complexities of the legal rules by assigning to Yisuf Otagba1 as main heir half
of the vineyard—which must have had a much greater value than the other
half I—then a smaller portion to his sister Maryam (according to the Qur’anic
verse it should have been a quarter of the vineyard), and finally the rest, perhaps
the remaining quarter of the vineyard, to Haura’s three children; he explicitly
states in the document (1. 18-19) that the share of the three children was
calculated according to the share their dead mother would have received. Thus
nothing remains for Muhammad’s daughter.

The information in the document offers no satisfactory solution to the affair
in legal terms, as far as I can see. Perhaps the judge involved here was not
sufficiently versed in Islamic law to be aware of its difficulties in succession
matters. His guiding principles seem to have been reduced to the one Qur’anic
verse quoted in the deed, but even then the different value of the shares (1,800
dirhams —200 dirhams) remains striking. It is, however, quite possible that such
legal simplifications occurred in marginal regions of the Islamic world which had
embraced Islam not very long ago and where Islamic education may still have

148 For details see Schacht, 170-3.
149 Schacht, 170-71 (a).

150 Schacht, 171 (e).

151 Schacht, p. 171 n. 5.
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been kept within narrow bounds, despite the external flourishing of Islamic
customs within the population.

The fragmentary document IV is again an intestacy. This time Yasuf
Otagbasi, main heir in document II, died—fifteen years after the death of his
father—leaving neither testament nor guardian for his two sons who were not
yet of age. Arabic was? has a double meaning : literally signifying ‘ executor ’,
a second meaning ‘ guardian’ has been derived from this 152 which is more
appropriate in the context of this document. When someone’s heirs are minors
or absent and no guardian or executor has been appointed by the legator’s last
will, this appointment often fell to the judge in court. According to Islamic
law, the judge is also entitled to supervise a guardian and to remove him if he
turns out to be incapable or dishonest.13® It is clearly stated in our document
that the guardian should be a righteous, honest person (Il. 5-7) as he is the agent
of the heirs who administers the inheritance on their behalf and keeps it for them
until they are of age.

One final statement common to all three documents is that the parties con-
cerned, after the legal decision has been taken, always ask the judge to order the
writing down of a document expressing his decision so that it might be a proof
(hugda) in their favour in case of any later infringement of their rights (misas
al-haga).t* A similar formula occurs in one of the Arabic land sale contracts
from Yarkand stating that the document was written in the presence of witnesses
to serve as proof in case of necessity.1%® This shows the importance that was
attached to the written document as a means of proving one’s rights. Reliance
on written deeds, though officially denied by Islamic legal theory, has always
turned out to be indispensable in practice. In theory, notwithstanding an
explicit ruling of the Qur’an (IT: 282) recommending documentary evidence of
transactions, legal proof was restricted to the oral evidence of witnesses, but in
practice people continued to act as if the written document were essential and
the evidence of witnesses only a formality. Finally, even strict theory had to
admit the validity of written documents once they contained statements by
qualified witnesses.15¢ The Yarkand deeds thus reflect the Islamic legal practice
of the time in emphasizing the value of documentary evidence which was
apparently undisputed.15?

Witnesses

Islamic law generally requires two male witnesses of good reputation (‘adl),
or one male and two female witnesses in a lawsuit. Outside a lawsuit, the
requirements are less stringent ; in some cases one person is enough. A greater
number of witnesses theoretically does not lend additional value to the testi-
monies,'®® even though the law does not specify a maximum. In the Yarkand
documents, despite the fragmentary character of some of them, the number of
witnesses mostly exceeds the minimum required by legal theory (with the only

152 Dozy, 11, 822b.

163 Schacht, 173.

184 OQur documents I (1. 25-6) and II (ll. 22—4) ; in document IV (1. 9) only the beginning of
that same formula has been preserved.

155 Huart, 623 (doc. III). This is also hinted at in two Turkish Yarkand contracts, see Erdal,
texts II (1l. ¢ 1-2) and VI (1L 8-10).

158 For details see Schacht, 82-3 and 192-3 ; Tyan, Notariaf, 5-12, and Organisation judiciaire,
2317.
157 This is also illustrated by document XX in my Arabische und persische Privaturkunden,
414 ff., stating that a document of a contract was presented to the judge and recognized as proof
for the plaintiff’s claims.

158 Schacht, 193 ; see also Tyan, Notariat, 55.
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exception of one Turkish contract 15° where just one witness appears to have
been present).1®® The average number of witnesses in the Yarkand deeds ranges
between three and seven, but may amount to even higher numbers, e.g. to
twenty (our document V) or sixteen.®? This phenomenon is not unusual in
Islamic notarial practice ; the maximum number seems to be 77 in an Arabic
papyrus.1®? Uighur sale contracts generally required three or four witnesses.163

In general the witnesses themselves write their attestations down under
the actual text of the document (e.g. in our documents IT and V). Exceptionally,
they may also be written on the back of a document, probably because not
enough room was left beneath the text.1®* In some cases the scribe of the deed
may list certain witnesses himself in a separate passage, e.g. in our document V,
where this is written in indented lines and can clearly be distinguished at first
sight from the text of the contract. Both types of attestation may occasionally
be combined in one and the same document, as is indeed the case in our docu-
ment V just mentioned. Parallels to this are frequent in Islamic private deeds.165
The witnesses’ section of document III is entirely in Turkish and obviously
written with a different pen in bigger and thicker letters. It is impossible to tell
for certain by comparing the handwritings of the text of the document and of
the witnesses’ section whether it was the same scribe, but this may have been
the case. Only in our document I, is no witnesses’ section annexed to the text
as the witnesses have already been named within the actual text of the deed
(1L 17-19).

The Arabic formulae introducing a witness’s attestation are in general
Sahida bi-dalika /bi-gami’ ma fiki © he is witness to this/to everything contained
in this document ’ or ashadu ‘alayhi ‘ I am witness to this’. Some witnesses,
however, refer to the judge, if one is involved, who has called them as witnesses
by starting their attestations with the formula ashadant . . . al-gadi ‘ the judge
has called me as witness’, in our document II, witnesses nos. 2-5.166 Two
witnesses refer in their attestations to the vqrar ‘ acknowledgment ’ of the seller
concerning the sale. In general the ¢grar which frequently occurs in Islamic
private documents, consists of an acknowledgment by one contracting party
that he has ceded his rights in an affair to the other one. Thus the term tqrar
often is part of the guarantees section, but can also take the form of a personal
deposition or even of a separate document.!6? In the Yarkand documents, the
term occurs in two witnesses’ attestations,1¢® and in a Turkish document 169
in which the two sellers acknowledge the sale. This case illustrates again the
adoption of Islamic legal terminology in Turkish contracts. Generally, the
witnesses who write in Arabic also mention that they have written the attestation
themselves by the formula (kataba) bi-hatttht ‘ he has written in his own
handwriting °. Illiterate witnesses, on the other hand, were free to ask someone
else to write down the attestation for them, a current phenomenon in Islamic

159 Erdal, text II.

160 The witnesses’ section of our document IV has not been preserved.

161 Huart, 623—4 (doc. III).

162 Grohmann, 119.

163 Clarke, 310, and Yamada, 111; for the number of witnesses required in other types of
Uighur contracts see Clarke, 306-11.

164 See Huart, 617 (doc. II).

185 See my Arabische und persische Privaturkunden, 56 and 59.

188 For this latter formula see ibid., 57-8.

187 For details see my Arabische und persische Privaturkunden, 21, 47, and 50-52.
. 1% Our document V (witness no. 8) and Huart, 617 (doc. IT) have the synonymous i‘tiraf for
iqrar.
T Erdal, text I (1. 8).
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notarial practice.l’® In this case, the third person writing on behalf of the
illiterate witness had to indicate that he had been authorized by him to do so;
the general formula for this is kuttba bi-amriki © it has been written upon his
(i.e. the witness’s) order *.1"* We do not know exactly who this third person was
as he normally does not mention his own name,? but it seems reasonable to
suppose that other witnesses or even the scribe/notary were charged with such
tasks.

While the form of the Arabic attestations is well in keeping with Islamic
notarial practice, it should be stressed again that attestations in Turkish 173
or in Turkish language and Uighur seript 174 still occur in some Arabic Yarkand
deeds. -This fact proves that the Yarkand oasis was in the process of being
Islamized as is shown by the considerable number of witnesses writing in Arabic,
although Arabic had not yet become a matter of course; still there are other
persons who cling to their national language and even use their national seript
alongside the language. As the Arabic documents containing attestations in
the Turkish and Uighur seript are later than others in which the witnesses all
write in Arabic,!?5 the adoption of Arabic for legal purposes was not a linear
development ; both types of attestations must have existed side by side so that
the witness’s choice of form probably only depended on his individual knowledge
of the Arabic language and script.

The Turkish witnesses’ section in our document III, as well as the witnesses
who write in Turkish,!7¢ use a rather simple Turkish formula which comes close
to those formulae occurring in non-Islamic Uighur documents. The common
type of Turkish witness formula in the Yarkand deeds takes the form tanug
mdn ‘I am witness * followed by the name of the witness, or vice versa. This
is also true of the Turkish Yarkand contracts. In non-Islamic Uighur docu-
ments, the most common type of witness formula is quite similar: tanug
followed by the name of the witness.!’” The expression tanugq mdn in the
Yarkand documents can be completed by short indications as to what the
testimony is about, e.g.—in a very general manner—bu hatt dizd ‘ to this
document * (doc. III, 1. 20, witnesses’ section), bu $kd ‘to this affair’
(doc. ITI, 1. 17, witnesses’ section), bu hatt 1éindiki i$kd  to the affair contained
in this document’ (doc. V, witness no. 5) and similarly bu hatt téinddiki-kd
‘ to the contents of this document ’ 178 or, more precisely, bu bay‘ 4izd ‘ to this
sale *.17® This is also the case in Uighur documents : the witness’s name can be
preceded by the statement bu bitigkd ‘ to this document ’ or bu sézdd/bu sawda
‘to this statement ’.1% However, the vocabulary here is strictly Turkish
whereas the witnesses in the Yarkand documents are more inclined to use terms
adopted from Arabic (such as hatt for bitig, bay").

170 Grohmann, 119 ; see also Tyan, Notariat, 57.
11 Our document V (witness no. 3) and Huart, 612 (doc. I); Huart’s reading ol |5,

which he has left untranslated should always be corrected t0 o,y =5 4.

172 Exceptions to this are extremely rare; see one example in Dietrich, 8 (doc. 1, 1l. 24-5).

"aI?Iur document V (witness no. 3) and some witnesses in Huart, 617 (doc. II) and 623—4
(doe. III).

17¢ Our documents IIT (1. 17-18 witnesses’ section) and V (witnesses nos. 5 and 6) as well as
Huart, ibid.

175 For example our document II and Huart, 612 (doc. I); these two documents are earlier
than those quoted in the two preceding notes 173 and 174.

176 See the nn. 173, 174 above.

177 Clarke, 302, and Yamada, 111 ; examples are to be found in Hamilton, 34, and Zieme, 298.

178 Erdal, text I (1. 25).

179 Erdal, text VI (1. 11).

180 Yamada, 111.
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In document III, the expression nian ur- occurs twice in the witnesses’
section (l. 6 and separate deposition). This verb seems to be calqued on the
Persian nisan zadan, nidn being ° sign, stamp, mark *.18* In Uighur private
documents, the term mian always means a personal handwritten or stamped
sign drawn upon a given document by the witnesses.!®? As no such sign occurs
in the Yarkand deeds, niSan should rather, in these cases, be taken as meaning
‘ signature .

Unfortunately, Islamic private documents rarely give any details about the
persons who serve as witnesses. This is also the case in the Yarkand documents.
Above all, a number of military and administrative titles are mentioned, but
it is not at all evident that these titles really corresponded to a specific function.
They were possibly only used as lagabs without being linked to an actual military
or administrative rank. It is a well-known phenomenon that titles were very
often used as proper names as well. Some names suggest that this was also the
case in the Yarkand area, e.g. the witness Rasul-tar (doc. III, 1. 17, witnesses’
section) who has no other name : although rasualddr is an administrative title,
this appears in this case to have been his proper name. The same seems to be
true of the following witness Imga (doc. III, ibid.) and for the witnesses’
fathers Yabgu Bik (doc. III, 1. 16 witnesses’ section) and Inal Bik (doc. III,
l. 2, witnesses’ section). In the five Arabic documents presented here, the
following military and administrative titles are attested: siibass, witaqbass,
haylbasr, hageb, tamgac, wnal, 6gd, vmga, rasuldar, arabddr and possibly al-sild@hi,
yabgu bik, davl and dagri; there are also hass hagib and hdss haylbasr which
may have been titles as well. The contracting parties also bear such titles, e.g.
wnal (doc. I, 1. 7), otagbase (doc. I1, 1. 6) siibasr and hdgb (doc. ITI, 11. 2-3). These
titles, though not all of them, also occur in the three other Arabic documents 183
and in the Turkish Yarkand contracts.18

Apart from these titles, information on witnesses is very scarce in the
Yarkand documents. In the five deeds presented here, there is the son of the
judge among the witnesses (doc. II, witness no. 3), a merchant (tagir; doc. V,
witness no. 7), a cutler (sakkak; doc. II, witness no. 4), and a mutafaqqh, i.e.
someone versed in Islamic law (doc. IT, witness no. 2). In the Turkish Yarkand
contracts, a cotton-carder (halldg),'8% a ferry-man (¢tikndci) 186 and a scribe
(hattér) 187 also serve as witnesses. One Turkish Yarkand contract mentions a
Persian (td%k) 188 as witness. Similarly, an Arab is attested as the father of two
brothers who are sellers in an Arabic contract (doc. V, 1. 4). Finally, relationships
between the witnesses to a document can be established, e.g. between father
and son (doc. ITI, 1l. 5 and 14-15 witnesses’ section) or between two brothers
(doc. V, witnesses nos. 1 and 2; doc. V, Il. 24 and 25). In one instance, a
person who is mentioned as a neighbour of the contracting parties serves as
witness to a document, namely, Mas‘ad Togril Siibasi, owner of a plot of land

181 Steingass, 1402b.

182 Clarke, 325-37, discusses the various meanings and witnesses’ formulae connected with
personal signs (nidan) and seals (famga). He finally states that it is not yet possible to determine
whether the use of tamga as opposed to nisan by the witnesses of a given document is significant.

183 Huart has not completely read the witnesses’ section, but in his documents we nevertheless
find the titles hagib, hagib bik, 1mga, inal (all of them p. 617, doc. II) and sitbasw (p. 623, doc. III).
The first witness on the right in doc. III (p. 623), is a haylba: ; Huart has not put any dots as he
does not seem to have been sure of the reading.

184 Erdal, 266.

185 Erdal, texts III (1. 5) and V (1. 5).

188 Erdal, text III (1. 14); the same person is attested as land owner in text II (L. 8).

187 Erdal, text V (l. 3).

188 Erdal, text I (1. 32).
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in Sinmas which is contiguous to the property sold, is among the witnessesto the
contract (doe. ITI, 1. 7 and witnesses’ section 1l. 9-10).

Edition of the documents
Symbols used for the edition are as follows :

[ signifies letters wanting ; their number is indicated by dots (one for each letter or, if
this is not possible, their approximate number)

{ ) encloses letters supplied as a correction by the editor

{ } encloses letters that are to be omitted

[L T encloses letters cancelled in the original

/| encloses interlinear words or passages inserted into the text by the editor

Document 1
An order of the court concerning a land ownership dispute 18 (pl. I and II).
Well-preserved document with only a few small holes. Traces of horizontal
folding are clearly visible. 26 lines of text in cursive script with very scarce
diacritical dots. Above the text, ‘al@ma of the judge; below, one further line of
text also written by the judge.

‘aldma of the judge
190 4y il ap]

Text
(\’-JJ\ &:-JH il e~ )

Ml ol Gy el s e S ) oLV S el e 9B LS ey
DS wlal 5 oS- e g ol dl Wl

AL Sl S el VOB 3 o Ul 5 Lghal (STl LB s 3y 0S4 Ly
e Al eyl

ol 5 G S Gl Sl sl WYT CagS  sall A Ol saldl Yl
SBleli Ly glib

ORI U5 e s Ol sl dy B g DB 0%l ek i bl Je ol o
Pl sl adl !

ool dpe QBLLE La 2l Gall dShe oy Oy p gue ol OS5 A A slan 192, 4
L el 5 Ll dll JW1 Gl

el Bl 5 190 ] sl T Bkl 6 50 S L S KB g T ol Ly
JUalys 198 oy 2l oo 5Ye o JU

o sas paly mbl Ll (o2 Ol 195 1A LG el b Glad 4l b 4 sl ey A
> Ol el

Ans af..é:-‘ sl é&&)l e <l dp.su g.,.,..i.” B] (.,Y| P A’-_,Jb e 2 3.3)» ‘("C’J‘; A3y C.:o.'; .4
196,4..,‘&0‘;)‘ aakes

189 In the S.0.A.S. collection Arabic no. 2. References to Barthold’s edition of the document
are marked B.

190 B, o, 45wl. Not having recognized the ‘alama, he placed this formula immediately after
the basmala.

191 B‘ -L‘,Jlg.

192 B. leaves out .

193 The document being damaged just at this place, it cannot be ascertained whether the year
is 474 or 494.

194 B. leaves out .
195 B, r_,,,"
196 B' 3"{);'
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Certification by the judge

gl 5 208 ol (S Jondl 5 e 207 bt LS A S o 0 denall e A i
e

197 The document reads céu 4 4, perhaps a slip of the scribe ?
1B, & .

199 Correct O\S, cf. line 22.

200 B, 334405,

201 B, JL.

202 B, 6,»3&.‘:.”. The sign above the sin must be taken as a taddid when we compare it to the

two §ins in line 8.
208 B, 5| 5 |, same meaning in this context.
204 B, );-U.
205 Correct g ).
206 B, o).
207 B, ydeo.
208 B, cSJ‘L!-
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Translation

(‘al@ma of the judge)

I praise God alone.

Text

1.
2.

10.

11.

12.

13.

In the name of God, the Compassionate, the Merciful.

This is a document to which the $aih, the gads and ¢mam Abi Bakr
Muhammad, son of ‘Abd al-Samad, son of Isma‘l al-Buhari—may God
keep him alive and spare him—has called witnesses in his court of law and
justice in the province

. of Yarkanda of which he was then the gadi and kakim of its inhabitants and

of its districts, (appointed) by the most sublime sdgan, the chief, the king
aided (by God), victorious and triumphant, the glory of the faith, the fortifier

. of the powerful dynasty,?® the proof of the resplendent congregation, the

asylum of refuge of the pure community, the help of Muslims, the king of
the East and China, Tafgad Bugra Qara Haqan

. Abt ‘Ali al-Hasan, son of Sulayman Arslan Qard Haqan, the favourite of

the representative of God, the friend of the commander of the faithful, 0
and (appointed) by the most sublime prince, the chief, the pillar of the
dynasty,

. the righteous way of the congregation, Cagr: Tagin Abd Masa Hariin, the

son of the king of the East Tafga¢ Bugra Qara Haqan, client of the com-
mander of the faithful—may God give them both a long life and honour
them with his help—

. (to testify) that on the first day of Du’l-Higga of the year 474 (or 494) the

so called Haggl Inal, son of Pulad Siibasi, son of Qara-band 2! Inal, had
appeared before him in his local court of law ;

. he was yet beardless, hismoustache was just sprouting, very hairy (about the

body), with lank hair, of perfect stature, fair colour, bulky frame, very dark
blue eyes with the eyebrows wide apart. He brought with him to his (i.e.
the judge’s) presence the so-called Hariin, son

. of Tagdah. (The judge) knew them both well by face, name and parentage.

The (man) who first appeared claimed against the one whom he had brought
with him a plot of land which was in his possession

situated in the district called Rabul, one of the districts of the Yarkanda
province, facing the mosque named after Ishaq al-Gallib (and representing)
a sowing area of thirty

donkey-loads of wheat, consisting partially of barren soil and partially of
soil fit for agriculture, with its four boundaries: the first boundary is
contiguous to the land of Yisuf Inal, the second one is contiguous

to the irrigation canal named after Sokmin Bék, the third one is (again)
contiguous to the land of Yasuf Inal, and the fourth one is contiguous to
the public road, the land of Gibarz

Inal and the canal called Azik. He mentioned in his claim that the whole
of that land with its boundaries indicated in this (deed) had been the
property of his father named in this (deed)

209 j e. the dynasty of the ‘Abbasid caliphs.
210 The two latter honorary titles refer to the ‘Abbasid caliph.
211 The name can also be read as Qara-yund.

VOL. XLIX. PART 3. 33
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14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

MONIKA GRONKE

who had died and had bequeathed to him and other heirs, (which) was now
their lawful property, (but) that this man (i.e. the defendant) had taken
possession of it by injustice and violence and that it was obligatory for him
to take

his hand from it and to deliver it to them (i.e. the heirs), but he refused to
do so. (The plaintiff) asked (that the defendant should be questioned).
He was questioned, (but) he wholly denied the charge, totally repudiated (it)
and claimed

that it was his lawful property which he had bought from another (person)
at a known sum and had paid this price in cash. The plaintiff was ordered to
produce evidence proving the validity of his claim and the correctness

of his story, if he were able to do so. He produced three persons saying that
they were his witnesses, and they testified on his behalf to the validity of
his claim, and he asked (the judge) to hear their evidence

and to listen to their words; they were ‘Abd al-Galil Cagn Sitba%, son of
Misé, son of Amlik, and Abt Bakr al-Silahi, son of Buraq, son of Yarba,
and Gibril Witaqbai, son of Miisi, son of Baqdar. (The judge) called
them as witnesses after the claim and the denial had been repeated. Every-
one of them,

one after the other, gave evidence confirming the claim, in presence of the
two parties, being valid and correct evidence, agreeing in word and meaning
with no difference concerning

any point of that (claim). (The judge) made inquiries concerning their
characters; they proved to be irreproachable and righteous (persons),
and their integrity was demonstrated. The judgement was (then) directed
against the defendant ; 22 (the judge) made it known to him and ordered
him

to produce a refutation or a proof against the evidence if he were able to do
so, but he was obviously incapable of doing so, after (the judge) had
conceded him the same amount of time (as to the plaintiff). At this stage the
plaintiff begged him (i.e. the judge) to deliver a judgement in his favour
concerning his claim. (The judge) implored the aid of God, the most High,
and asked Him for protection from deviation and stumbling, and delivered
judgement that the land with its boundaries indicated in (this) document
was the property of the person in whose favour evidence had been given
and of the heirs of his father. He ordered the man against whom judgement
had been delivered to take his hand from it (i.e. the land) and to deliver it
to the man in whose favour judgement had been delivered, and he (further-
more) delivered judgement 222 in his (i.e. the defendant’s) favour to claim
from the seller of it (i.e. the land) the return of the money

which he had paid him. Afterwards the man in whose favour judgement had
been delivered (i.e. the plaintiff) begged him (i.e. the judge) to make a
record of what he had considered as valid and what had been demonstrated
before him. (The judge) assented to his request and herewith orders that
this document be drawn up so that it might be a proof in his favour in case
there should be infringement, and this on the date mentioned at the
beginning of (this) document.

12 malhid ‘alayhi, literally the person against whom evidence has been given.
213 gtlaga, see Dozy, 11, 56b.
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(Certification by the judge)

Muhammad, son of ‘Abd al-Samad, son of Isma‘il, says: The judgement noted
above in the document has been delivered by me, the certification was written
with my hand, and the line with the signature is in my handwriting.

Commentary

3. Yarkand stands in our Arabic material mostly for a province (kiira),?4
but can also denote the city itself (balda).2t> The name in the Arabic documents
is always rendered Yarkanda (-+S\), written with final 4,21 whereas early
Qarakhanid coins have the name written Yargand (+34).217 Similarly, Arab
geographers give the name of Khojand as Khojanda.?8

The two official titles applied to a judge in our documents I, IT and IV are
qady and hakim. Judging from this material, a q@dz in Turkestan might have
been superior to a hdkim in rank and area of competence. In documents IT and
IV (l. 2) the judge heading the court is called Aakim whereas the judge who
appointed him is in both cases termed ¢ddi. In the present document I, on the
other hand, the judge has both the title of ¢ad? and kakim. Thus it would seem
that the function and competence of a gdds implied that of a kakim, that is a
qadz could well be a hakim at the same time, but not the other way round. The
distinction in rank between the two titles is also suggested by the fact that the
two judges called hdkim in documents IT and IV are mere district judges of
Posgam and some other places while the jurisdiction of the judge in document I
who bears both titles comprises the whole province of Yarkand. The two gadis
mentioned in documents II and IV may also have been judges of the Yarkand
province; though no evidence is available at the moment, this does not seem
unlikely in view of the lapses of time between the three Yarkand deeds (no. I:
1101; no. IT: 1110; no. IV: 1125). On-the other hand, the hdkim heading
the court in document II is referred to as gads by witnesses nos. 2, 4 and 5,
whereas witness no. 3 (who is the judge’s son) speaks of him as hakim, which is
his official title according to the document (. 2). May we conclude that gadi did
not just designate a superior judge in the Yarkand area, but was also the current
general term for ‘ judge ’ without referring to a specific rank ? The question
must remain open. At any rate, the different value of the two titles gadi and
hakim concerning rank and area of competence would be similar to the official
terminology of Islamic law which reserved the title gadi to the judges of the
capital whereas the judges in the provinces were called kakim.?1® Besides the
distinction according to rank, other criteria to distinguish between these two
functions existed in medieval Islam,22° but no trace of these can be found in the
Yarkand material.

In Islamic lands the judge, like all other state officials, is part of the system of
delegation of competence elaborated by Islamic legal theory in which every
delegate (n@’ib) is considered as the representative of the delegator. Thus a
judge could be directly appointed by the ruler of the country or even the caliph

%14 Besides the present document see our documents III (l. 5) and V (l. 5) as well as Huart,
622 (doc. III).

215 Qur document III (L. 7).

216 See our documents I, ITI and V and the three contracts published by Huart.

217 Zambaur, 272

218 Barthold, Turkestan, 164.

219 See Tyan, Organisation judiciaire, 110.

220 For further material see Tyan, ibid., 110-11, and my Arabische und persische Privatur-
kunden, p. 77 and nn. 1-6.
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or by various representatives of government as their delegate ; 221 this is the
case in the present document I in which it is the Qarakhanid ruler and his son
who appoint the judge (ll. 3-6). On the other hand, a judge could also for his
part appoint other judges as his representatives to whom he delegated part of
his own powers 222 as is the case in documents IT and IV.

4-5. The title malik al-Masrig wa’l-Sin (King of the East and China) was
first adopted by the Qarakhanid ruler Yasuf Qadir Han after he had conquered
and Islamized Khotan in the Tarim basin shortly after 1000. Muslim geo-
graphers often allocate this region to China (al-Sin) in which it has indeed
often been included. Several other Qarakhanid rulers afterwards adopted the
same title.2?* We find it again, for example, in a donation act (waqfiyya) of a
hospital of Ibrahim Tamgad Han, distantly related to Yasuf Qadir Han,
dated 458/1066.22* As some Qardkhanids ruling only in Transoxania also bore
this title, Barthold interprets its adoption rather as being an imitation of the
Chinese emperors.?2%

The identity of Abu ‘Alf al-Hasan as the ruler to whom the Quadatqu Bilik
was dedicated has already been stated by Barthold in his edition of the present
document.??¢ Abw ‘Ali al-Hasan’s title Bugrd Han and his father’s title Arslan
Han refer to the two joint rulers of the Qarakhanid dynasty. The system of
double leadership which the Qarakhanids, like other Altaic peoples, had adopted,
was kept up after the division of their empire into a Western and an Eastern
part in 433/1041-42: in each there was a supreme ruler who had the title
Arslan Han and a joint ruler with the title Bugra Han.?”

The title Tafgad is here, according to the facsimile, written with f; other
spellings with b (as in the Orkhon inscriptions), p, m and » instead of f are known
of which Tamgaé appears to be the correct form. The first Qardkhanid ruler to
adopt this title was Oguléaq Qadir Han, a contemporary of the Samanid
Isma‘il b. Ahmad, at the end of the ninth century. The first appearance of this
title at such an early date in Qarakhanid history leads Pritsak to believe that
the Qarakhanid rulers might always have had it ever since the foundation of
their empire.?28 There is much evidence of the use of the title in Qarakhéanid
titulature (coins, Qudatqu Bilik, etc.). Tamgaé being the normal Turkish
designation of the Chinese,??° Barthold takes it to be an emulation of the Chinese
emperors, just like the title malik al-Masrig wa’l-Sin.?3°

7. The first of Du’l-Higga 474 corresponds to the 2nd May, 1082, the same
date of the year 494 to the 27th September, 1101.

Inil/mal ! was originally a title signifying ‘ representative (of a high
dignitary) ’, but it could also serve as element in proper names.?32 It also occurs
in two other Arabic documents, apart from this one, as well as in a Turkish deed

221 Art.  Kadi’ in EI (2nd ed.), Iv, 373b.

222 For details see Tyan, Organisation judiciaire, 101-4.

223 See art. ‘ Ilek-Khans’ in EI (2nd ed.), 1, 1143a, and Pritsak, Karluk, p. 295, n. 3.
224 Khadr-Cahen, 320.

225 Barthold, Turkestan, 304, and Vorlesungen, 98.

226 Barthold, Bughra Khan, 151-3.

227 Pritsak, Streitfragen 4, 228.

228 Pritsak, Karluk, 287-9.

229 Barthold, Vorlesungen, 97 ; Samolin, p. 79, n. 33.

230 Barthold, Turkestan, 304.

231 For the phonetic reading see TMEN, 1v, 196-8, no. 1900.
232 For details see ibid., 196-9, as well as EDPT, 184-5.
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from Yarkand 223 ; however, it is not clear whether it functions in these docu-
ments as a title or as a proper name.

Siibass, ‘ leader of an army ’,2% is a common military title which occurs in
nearly all Yarkand documents and thus appears to have been rather frequent
in that area. Minorsky prefers to translate the title as ‘ captain *.%** We find
it again for example in a donation act (waqfiyya, 458/1066) of Ibrahim Tamgad
Han ¢

10. Rabul %7 is the name of a village (garya) 2® and at the same time of a
district (rustdq, ndhiya) 2 dependent on Yarkand. The exact position of Rabul
in the surroundings of the city has not yet been identified. As several Yarkand
documents, dated 473-494/1080-1101 (among them the present document),
refer to Rabul,? they yield some information on several persons living in that
village. There is, for example, Ishaq al-Gallib to whom a mosque is assigned in
the present document. He had already acquired several pieces of land in Rabul
during the years 473-483,/1080-1090.24* His landed property certainly was not
far either from the mosque which bears his name or from Haggt Inal’s land which
is the subject of the present document, as both Ishaq al-Gallab and Haggi Inal
have the same neighbour, namely, Yasuf Inal whose land has two boundaries in
common with Hagst Inal’s land (1l. 11, 12) and another boundary with that of
Ishaq al-Galldb.22  The public road (farig al-‘amma, ulug yol) of Rabul also
borders on Haggi Inal’s (1. 12) and Ishaq al-Gallab’s land.?®3 Finally, there is
Sokméin Bik after whom a canal bordering on Haggi Inal’s land is named (1. 12).
Sokmén Bik is attested as an owner of land (dai‘e) in Rabul in the year
489/1096.24¢ We already find him six years earlier, in 483/1090, in connexion
with a sale of land to Ishaq al-Gallab ; the latter acquires part of a plot of land
called botiq in Turkish and which bears S6kmén Bik’s name. This may be a
rounded variant of Turkish bati§ and would suggest a low place or swamp or
suchlike.?45" It is, however, not quite clear from the Yarkand material whether
this land is identical to or part of the dai‘e which is later attributed to S6kmin
Bik. Besides the persons just mentioned, owners of neighbouring estates in
Rabul appear in several other documents from Yarkand.246

It seems that the whole region of Rabul was thus split up into fairly small
plots of land so that a person probably had to be quite persevering in order to
acquire a larger piece of land. He would have to buy plots of land, one after the
other, from several persons by various contracts, and this could take a long time.
In the case of Ishaq al-Gallab, who appears as a buyer of land in three Turkish
Yarkand documents, it took ten years (473-483/1080-1090) 247 and probably

233 Qur documents III (1. 2, witnesses’ section) and V (1. 26) and Erdal’s text IV ; Erdal, 281,
translates the title as ‘ counsellor °.

24 TMEN, 111, 282-5, no. 1279.

235 Minorsky, 188.

238 Khadr-Cahen, 317 ; the title is left untranslated.

237 The vocalization of the name is indicated by the orthography Js !, in Huart, 611 (doc. I).

238 Huart, ibid.

239 See our document and Huart, ibid.

240 These are, besides our document, Erdal’s texts I, IT and IV and Huart’s document I.

241 See Erdal’s texts I, IT and IV.

242 Erdal, text IV (1. 9).

243 Frdal, text II (I. c. 1).

244 Huart, 611 (doc. I).

245 Erdal, text IV (1. 4); Erdal gives a tentative translation of the word by ° depression ’,
see also p. 284.

246 .. Bugra Ogé and B . . . tudun; see Erdal’s text IV (Il. 21-2) and Huart, 611 (doc. I).

247 Frdal’s texts I, IT and IV.
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made him a rather powerful man in his village. A similar example is Israfil
Cavli Siibad1 of Sinmas, 8

11. Wagr‘donkey-load’, is the Arabic counterpart of Turkish yik and Persian
harwar.®*® Harwdr which literally means the load one donkey can carry, was
also used for loads carried by horses, mules, and oxen, at least in medieval
Persia,?® and this may also have been the case in Turkestan. The weight of a
donkey-load in Turkestan was usually, according to Barthold, 80-90 kg.25!
This is close to the Ilkhanid karwar of 83.3 kg. fixed by Gazan Han in about
1300. The harwar of 83.3 kg. seems to have been still in use in Turkestan during
the Timurid epoch, whereas in other regions the karwar exceeded this figure.25?

The estimation of land according to the amount of grain which can be sown
on it is apparently a custom limited to Central Asia which, to my knowledge,
has no counterpart in medieval Islamic land-sale contracts from other regions.
Examples of this practice are to be found in two other documents from
Yarkand 2% and in a Persian contract from Khotan dated 501/1107.25¢ Non-
Islamic Uighur deeds also give examples of this custom 235 which has extended
into modern times in Central Asia.?5% In Uighur deeds, however, the amount of
seed is always given in §uq and kdr¢, modelled on two Chinese terms, which were
used as measures of volume and not of weight ; 237 they are thus different from
the Yarkand material which had adopted measures of weight for this purpose.

In Islamic land sale contracts, on the other hand, the extent of an area is
usually expressed in fractional numbers referring to a well determined whole
which can be the totality of the land belonging to a village or a certain area with
a given name and fixed boundaries. Various fractions up to very small ones are
attested in Islamic contracts. In Persian regions, the whole of an area is often
expressed as ‘six sixths’ ($e§ dang), and subdivisions frequently start with
one-sixth, which can be further and further subdivided according to a fixed
system. In theory an area can ultimately be broken up into about a billion plots.
Such extremely tiny subdivisions never had, of course, any practical value.
Only the larger units were actually adopted.2*® The Yarkand documents, at any
rate, have not used these kinds of fractions, but retained the Central Asian
custom of estimating an area by a certain amount of seed. In the framework of
Islamic notarial practice as a whole, of which at least the Arabic Yarkand
documents are fully representative, this has to be taken as a regional peculiarity.

12. Sokmin Bk occurs in several other Yarkand documents (cf. commen-
tary to . 10 above). Sokmén, according to Kasgar’s Duwan lugat at-Turk, is a
military title 25¢ which seems to be used as a proper name in this case.

13. Azik is the name of an irrigation canal (nahr) in Rabul. In another
Yarkand document, the name occurs again as a boundary of a vineyard (doc.
II1, 1. 7), but is not further specified. Yet we may assume, on the basis of

248 See our document IIT (1. 2).

249 Hinz, 36.

250 Hinz, 14.

251 Barthold, Turkestan, 161.

252 Hinz, 14-15.

253 Document III (1. 4), as well as a Turkish contract, see Erdal, text VI (1. 3). The donkey-
load is termed wigr and yitk respectively.

254 Minorsky, 185, the donkey-load being termed here harwdar.

255 Hamilton, 33 and 37; Yamada, 73 and 75 (doc. 1) ; and Zieme, 297 and 301-2.

256 Minorsky, p. 192, n. 3.

257 Clarke, 377 ; Yamada, 77, 79, and 97.

258 The detailed list of subdivisions is to be found in Mokri, 175. He states that in Kurdistan
the smallest fraction actually used is the hardal which in fact makes up a 576th of an area. The
smallest unit in medieval Islamic contracts I have come across up to now is a 96th (sa‘ira or Jaw).

259 Frdal, 283.
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Clauson’s plans quoted above, 260 that it is the same irrigation canal which passed
both Rabul and Smmas.

14. Cagre ‘ falcon’, is attested in Kasgari’s Diwdn lugat at-Turk as well as
in the Qudatqu Bilik as a proper name in the same way as éavls which has the
same meaning.?8! Names of animals were frequently used as proper names
among the Turks.262

The nisba al-Silahi, written in this document with a tasdid above the sin,
is explained by Sam‘ani as being a ‘ bearer of arms ’ 263 and is attested as the
title of the military officer who bore the sultan’s arms which he presented to
him in case of need ; it is equivalent to the title sil@dhdar.2%* It may also have
been a military title of this kind under the Qarakhéanids: a siléhdar occurs in
one of the Turkish Yarkand contracts.265

19. The title witaqbass is attested, at about the same time as in our docu-
ment, in Nizam al-Mulk’s Stydsat-ndme. According to this Persian source, the
military rank of a witdgbass or * commander of the tent ’ was just below that of
the haylbass and two ranks below the Adgib; it could be attained by a slave in
his seventh year of military service. The insignia of a witdgbas: were a black felt
hat embroidered with silver and Gangi dress.26¢ It seems not unlikely that this
rank is the same one as that of the otagbas: which occurs in our document II
(l. 6). Witagq is the Arabic, otag the Turkish word for ‘ tent’. Otag occurs in
Kasgart’s Dwan lugat at-Turk and in the Qudatgu Bulik; in the latter, the
military unit of ten tents (on otag) is also mentioned. It is probable that the
commander of ten tents was one rank higher than the otagbas: who commanded
only one tent. If the correlation witdgbasi—otagbasds is correct, the haylbasr
would be a commander of ten tents.26? However, the question requires further
elucidation.

Document 11

An order of the court concerning an intestacy 268 (pls. III and IV).

Well-preserved document with its upper part slightly damaged, but without
mutilations of the text. Traces of horizontal folding are clearly visible. 25 lines
of text, followed by a short line on the left-hand side of the page. Cursive script
with few diacritical dots, but sometimes additional signs, and two long interlinear
insertions in 1. 4 and 12. Above the text, ‘aldma of the judge, below, three lines
of certification also written by the judge. 5 attestations of witnesses.

‘aldma of the judge

A]ﬂb Caanaie |

Text
i o LI L) R
&5 o Ll 5 DGS s basTy (y (STUE QL[ [4e] o bl i bR LY
Sos pLVI Bl s

260 See p. 466 above.

261 See EDPT, 410a as well as 397a (sub ¢avit).

262 See, for example, Kakuk, Suzanne: ¢ Quelques catégories de noms de personne turcs’,
Acta Orientalia Academiae Scientiarum Hungaricae, 28, 1974, 1-35; for names of animals
pp- 3-10; among the names of falcons are mentioned sunqur and $ahin, pp. 8-9.

263 Sam‘ani, ‘Abd al-Karim b. Muhammad : Al-ansab (facsimile), Gibb Memorial Series, 20,
(Leyden 1912), fol. 320a.

264 Dozy 1, 672a.

265 Erdal, text V (1. a. 5).

266 Quoted in Barthold, Turkestan, 227.

267 Some details and further references are given in Erdal, 287-8, and Tekin, 877. The terms
witdq and otag are discussed in TMEN, 1v, 42, no. 1762, and ibid., 111, 66-9, no. 489, respectively.

288 Tn the S.0.A.S. collection, Arabic no. 6.
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260 Si¢ for “aul.

270 Sic for dub.

271 Qur'an 4: 11, 176.
272 Sic for iul.

273 Correct in this context: da ! o394, ¢ it has four boundaries *.

A1

AR
AA

BRY
Y
.Y

LYY
Yy

.Y¢
.Yo

Y1

274 The passage o g ) seems superfluous here being a simple repetition of the same

expression in the preceding line.
275 The date was subsequently added by the scribe for reasons of accuracy.
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Certification by the judge

S et @ BS U Ldl Oyl ke o oed ) G s
iy @bl I lole OSU Ha o sl 5 0l oS
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Sy ot

-k

Witnesses’ depositions
Witness no. 1
dix oS Ol aes ol S oSO

. Witness no. 2

o oty kil dez Il oS s e o (S sl Gal
Witness no. 3

st (SWI {8} G D) o1 2 S5 M oS e ol dagl

Witness no. 4

Witness no. 5
el oAl ;’.{_,‘in&_,ww&sélﬂ 'C:_‘Jlgj.\,(.ﬂ

Translation
(‘aldma of the judge)
I take refuge with God.

Text

1. In the name of God, the Compassionate, the Merciful.

2. ‘Umar, son of al-Husayn, son of [‘Abd] al-Wa[hhab], Adkim of Posgam,
K.swa (?), Karmkar (?) and its districts, (appointed) by the Sayh, the
qade, the imam, the pillar

3. of Islam, Abt Bakr Muhammad, son of [. . .], son of ‘Umar al-Samarqandi—
may God prolong his life and make his grandeur last—says: ¢ The death
of Yahiid Ikin Siiba,

4. son of Sadig-kasi (?), son of Qut Qaymus Siibad: al-Hirri§,??¢ was reported to
me//[in] the last third of S8a‘ban which belongs to the months of the year
503,/ /after he had died in Sinin (?) without executor or testament for
anybody. He left behind as inheritance

5. what his equals leave behind to all people (?), that is houses, land, male and
female slaves, beasts of saddle and burden, cattle and the like as kinds

6. of property. He left behind children of male and female sex, all of them of
age, namely, the so called Yasuf Otagbadi, then the so called Haura’, then

7. the so called Maryam, then the so called Ni‘mati, then the so called
Muhammad. Haurd’ died and left behind three children, namely, the
so called Yas[uf,

8. ‘A’isa and Fatima, children of Ilyas, son of Muhammad, son of Azina.
Then Ni‘mati died who had no children. Then Muhammad died and left
behind a daughter,

9. namely, the so called ‘A’i%a, and a wife, namely, the so called ‘Aura’,
daughter of Miisd. The remaining heirs and the relatives of the deceased
assembled

276 Also possible: al-Garih.
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10. and requested from me the division of the inheritance of the deceased.
Deeming proper this division, I assented to their (request) and divided the
inheritance of the deceased among them

11. in compliance with the sacred Law according to the precepts of God—
may he be praised and extolled—and the sunna of his envoy—may God
bless him—after having . . . his death and examined

12. his orders 277 and after having excepted 278 from his property the share 279
for the army according to the order of the sultan—may God elevate him—
//and after having . . . all of the slaves and all of the beasts of saddle and
burden and the cattle and the land//(according to the precept that) ‘a
man’s share equals that of two women ’,280 that is, for each son

13. two shares and for each daughter one share. What falls to the share of the
son, the so called Yasuf Otagbag, of the inheritance of his father, the so
called Yahad

14. I)kin Siibag1, (is) one half of the vineyard which was left behind by the
deceased. It has four boundaries: the first of its boundaries is contiguous
to the vineyard which was left behind by the deceased

15. and which was left for the use of the army ; the second one is contiguous to
the land of Maryam and Yusuf and (also) contiguous to the land of Yasuf
and ‘A’i%a and Fatima, the children

16. of Ilyas, son of Muhammad, son of Azina ; the third one is contiguous to the
land which was left for the use of the army according to the order of the
sultan, and so is the fourth one. The value of this vineyard

17. thus delimited amounts to two thousand dirkams. The share of Yasuf
Otagbasi in the value of the vineyard is one thousand and eight hundred
dirhams. (Thus) his share

18. in the inheritance of his father is these one thousand and eight hundred
dirhams while two hundred dirhams were left to the so called Maryam,
daughter of Yahtid Ikin Siiba,

19. and to Yisuf and ‘A’iSa and Fatima, the children of Ilyas, in proportion to
the calculation made for the share of their mother, the so called Haura’.
The so called

20. Yusuf Otagbaf1 took possession of this vineyard thus delimited which the
other heirs delivered over to him so that, to the disadvantage of the other
heirs,

21. there remained no right for him to the inheritance of the deceased, no
claim nor quarrel nor dispute, be it for little or much, concerning the
inheritance of the deceased. When

22. the division had been accomplished before me in that way and established
in my presence 28! and (when) the price had been confirmed under my
eyes, the so called Yasuf Otagbasi asked me to write

23. a document for him and to take the hands of the other heirs from this
vineyard thus delimited. I assented to his request (kalima) and herewith
write this document so that it might be a proof in his favour

24. in case his concern should be infringed upon, and I (thus) took //the hands//
of the other heirs from this vineyard. I called as witnesses to this document

277 Wasdyd, see Dozy, 11, 823a.

278 Jhrag, see Dozy, 1, 359a.

279 Tiba, tayyiba may mean °legal share’, see Wahrmund 11, 173a (‘ Gesetzliches’). 7T'b,
in the literal sense of the word, means ‘ the best part of s.th.”.

280 Qur’an 4: 11, 176.

281 Bi-mashadi, see Dozy, 1, 794b.

(Witnesses’ attestations)
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25. all those who wrote down their names at the end (of it), and this on the date
mentioned at the beginning of the document, namely, the last third of
Sa‘ban which belongs

26. to the months of the year 508.

(Certification by the judge)

1. “‘Umar, son of al-Husayn, son of ‘Abd al-Wahhab, says: ‘The division
mentioned (herein) was accomplished in my presence, the document

2. was written by my order, and the witnesses to this document testified to it
by virtue of my summons. I placed

3. my signature at the beginning (of the document) and at its end (siyag).
I wrote these three lines as well as (ma‘) the signature which is

4. at the beginning (of the document) in my own handwriting.’

(Witnesses’ attestations)

Witness no. 1
Bt Bakr, son of Muhammad al-Faqqar, is witness. He has written in his own
handwriting.

Witness no. 2
The $ayh and ¢adi has called me as witness to his judgement. Gamal Muhammad
al-Mutafaqqih has written in his own handwriting. It is correct.

Witness mo. 3
My father has called me as witness to his document: Noker, son of ‘Umar,
son of al-Husayn, the hgkim ; with his own hand.

Witness no. 4
The $ath and ¢ddi has called me as witness to his document and judgement.
‘Ali, son of Tagir, the cutler, has written in his own handwriting.

Witness no. 5
The $aih and gads has called me as witness to his ‘al@ma and his judgement.
Ahmad, son of Gazi, has written (this).

Commentary

2. Posgam (in Arabic letters written Biiskam) is a large town to the south-
east of Yarkand, situated on the trade route coming from Kargalik (today :
Yeh-ch‘eng) at a distance of 21 miles from Kargalik. Posgam is the modern
Tse-p‘u. A short description of Posgam in a traveller’s account from 1869 gives
the number of some 16,000 houses including the immediate suburbs of the town.
At that time, Posgam had a long, busy market (bdzdr) and a large caravanserai.
The town was watered by the Beskun canal cut from the nearby Yarkand River
and flowing along the main street through the centre of Posgam.2#2 Gardens
with vines are also attested.283

The two other places mentioned in this document cannot exactly be deter-
mined. Belonging like Posgdm to the jurisdiction of the same judge, we may
suppose that they were not too far from it and probably also south of Yarkand.

3. The name Yahiid Ikin shows that the person who bears it is a Jew.

282 Hayward, 81-2.
283 Forsyth, 18; he gives the name as Pushgam.
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Similarly, in a Turkish Yarkand contract,?®* a person named Yahiuidi Yalu is
mentioned. It is still difficult to determine the influence of the Jews in the
Qarakhanid empire, but they were probably not unimportant, especially in the
West, as a whole town in Transoxania was called Yahudiyya.285

4. The month of Sa‘ban, 503, corresponds to the period of time between
23 February and 23 March, 1110.

6. Yasuf Otagba$i, main heir in this document, is mentioned again in our
document IV, dated 518/1124-25, that is about fifteen years later.28¢ Yasuf
Otagbag1 appears to have died in this year because the latter document deals
with his two young sons, Muhammad and Abd ’1-Qasim, who need a guardian
until they come of age. Yisuf Otagbas1 may also have been one of the witnesses
in a Turkish Yarkand contract.?8”

Otagbass is a military title which might be equivalent to witagbas:.28® In
document IV just mentioned, if the reading is correct, Yusuf Otagba$ also
bears the title firkdn which is attested for both men and women in Qarakhanid
times ; it generally designates a sovereign or a sovereign’s wife, but can also be
used as an honorary title 28° which is probably the case here.

Document 111

A Land sale contract 2 (pls. V and VIa).

Well-preserved document, although the paper is partially blackened. Traces
of horizontal folding are clearly visible. Cursive script with very scarce diacriti-
cal dots. Pale ink. 29 lines of text, followed by 20 lines listing witnesses in
Turkish, 2 lines of these being written in Uighur script. The Arabic characters
of this witnesses’ passage in Turkish are of greater size than those in the text
of the document and written with thick ink, maybe by a different person.
A separate attestation of a witness inserted between the text of the document,
and the Turkish passage presents the same peculiarities of Writing

O odm GLF B2 S ol 0Ll o (Bhe Bl J1 291J.A| 6 IR m Y
|

Do ol Glsdy oy S & s I e R R P LI

ol S pdpe J L e BRI [LL L] e e W] Lt
25,8 il

J;J‘:.ﬁ‘;n e JU“::S”J‘ ug).é...kg.....'o'}.éﬁ.o.\f)liz); 6J;O‘Zi)3j§j .0

97&‘..“ r; g},’._}’ dl:Jl_,Z;U-\ Jﬁ)“’g}.’.) J)Y‘ od>ud r)i” L! 1.\))‘ S 296[.«:&._.4’_, A

G ol

284 Frdal, text I (1. 29).

285 Barthold, T'urkestan, 79-80 ; the city seems to be identical with Maymana/Maymand.

286 See commentary to this deed, pp. 473-5.

287 Erdal, text V (l. 11).

288 See commentary to document I (1. 19).

289 For details see TMEN, 11, 495-8, no. 889.

290 Ipn the S.0.A.S. collection, Arabic no. 5. References to Tekin’s edition of the document
are marked T.

01T, WLU.

W2, Jg,

28T, oy Cawgs.

24 T, has not read the passage 5,4 ... del; jI (1. 4); see the equivalent passage in docu-
ment I (1. 10-11).

205 T, E) :!,.4.

206 T, Jgjb

297 T, CJ.L.JL

—
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0 N1 Gl Ll 5 300 0STG1 5, 50wl 5 299 8l g JAb 298 spad Lol Gy I, Ly

JeVI s
&y el ,4.9'0_....11 el jal Gy JL:JI,«:;‘;“M C_L.Jl302(5,21)1 Gl oA
S

t el 1S 3 Gl IV b Sl UL, (e e 32wl B9 W g
‘_;J\...U J‘ uw ‘J&[Jy]‘w‘yjj CAU‘ 305;)&‘, QJ_,J JU‘JM‘}_‘“-L: LY
u@w«aluﬂ,‘5_.;!,rﬂlc.rud...llc;wwud...ll‘_;,\..ll!»‘_; Y

5l
G_J-‘_,rjgﬁJl,;«|_,Lq,u‘_,»;l.e,,c;—_,lAb_,A:—@Sd.JLAJJA»WJWJA;DQl.\\'
B ., Lol 5 310 GV , wlas 3094’“‘J°~’fﬂ| 3089\_;&5._’&&_’?““ y

N L L)
JEls L s L 4 p o JS 5 i ¢ 2Ll 6,2 5 Joe s oasles L2 5 WL g

L
WL«J‘UWJ‘«JJ»'J‘LJY W”ﬁﬂ:&bﬁjh»@l>4~\°

u))d}-«? }AJL_'..»« ;313;;\)!».#[44.4)%&:‘;1 J.) Ml‘.‘.? JQ\” _f“& 11

GL 1BG Ll base 31715 316 5uge, il d8L 315 sl Lglf 814 ,u S0 s W& Ly
4L¢4:.g318ULJ

ool o 4 ! Ul [l Aadl G sandll by 8 ge Ul yA

@#Qw—i‘dﬁi‘w:‘éw—“sﬁﬂ‘@lewl«,’b‘«b%’%uf-‘“ A

28 T, seaudl.

POT. gupe 3 s

300, _S | JI; see the canal in Rabul bearing the same name in document II (1. 13).
301 Correct oY ! daks.

302, e JYL

303 T. ‘5‘:{

304, e L.JL

305 T, e

sos T, JC Ut ==, by adding three letters.
307 Correct o 5,1 dakas,

308 T, » ,\S, without translation.

309 T, has not read the word.
310 T, has not read the word.
311 Reading uncertain, perhaps marabb ‘ vegetation’ ? T. has not read the word.

a2 T, bl ¢ # 4 Jow s, without translation. In 1l 14 and 15 the scribe arbitrarily uses the
masculine and feminine suffix to denote the sold objects; the correct suffix referring to all of
them would be the feminine one.

38T, i, in both cases.

314 Correct 5.4.55L suly Ui,

315 T, (U

316 T, has not read the word.

37T, | ,thus following Huart’s translation of the equivalent passages in the three docu-
ments which he published. Huart and Tekin both refer to coins mentioned before in the docu-
ments in translating the word by ‘ de circulation facile* /* d’origine ’/* en espéces * (Huart, 613,
620, and 625) or ‘ standard ’ (Tekin, 872) respectively. However, this word is to be connected
with the verb (¢ ~2 (I. 2 of the document) which it takes up again. The orthography with alif
mamdida instead of alif magsira occurs frequently in Islamic private documents ; see for example
my Arabische und persische Privaturkunden, 11.

318 T, has left out Glu.
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Ols b el Ul e 5 310 s 2 56 & el LIPS A RSP (U
&Sl

g e B8 5 3 Lles blid e Ules 4 caadl o al) 320100 Slaayl 4 Ly
3 4yl 325 4

st 5 o[l o] Ol e 8 OF an e U oe JIBYT 5 OIYT 5L Ly
& ol sl g

L“i,.u‘dud\JJA:J‘Juw‘df&.}&l-Lw‘_’UL.AAJY_’G.SLJ_)NU»ML}\J LYY

\JL_.‘A; 22Y 5 geSa e B ol pml 326",,‘,.0{ d- STl s 2 S| ¢
. bt Y 5 o oo b e

Ao L S e e 3 pay JU il el 5 Ol 328 510 Gl M e Lo
ML_.‘J'_’

s dll S 5 4 cendl LIS P W S B O S un (i PR &

¥ Sl 08 [J;]-\L‘ el am OF il Gl J‘“‘wm’; Jl;- YV

lisim oo G G Y 5 ledn B Y 5 lewm B b SL Y a5 6 el UL 2 YA
FoWL

905 5500 lis vs

Witnesses’ section

331&_14. "1":
332%; J“ JS) JL_:!l
@l Je ol
o FCO) o 85
Bl el 3 ol e ol U
r.v‘ fL:J JJ‘ L‘)l(f& &L\; A {J.g‘} .
9 ol sty o o S w e
337&}4, Spnaa 3360‘ J-fv‘ K gyl .
o Sl
{1} bl oo Bl Blsm 38as

4-'.D><,-lon~—1.44

—_— -

T, Yyrta,
320 T, [la,

321 T, has not read the last two words.

322 T, «z#® which would be more correct in Arabic, but the facsimile undoubtedly reads a=°.
2T, o, .

324 T, has not read the passage after lS".

325 T, has not read the word.
326 T, has not read the last two words.

327 T, J"\:.P‘ L’));JJK L‘:l.p, without translation.

328 In Classical Arabic, the verb s would be expected to be followed by an accusative or by
either preposition ;& or 'w, but not by J.

@ T, 2 3 5, without translating the preceding passage JUJ Lwed &S5 .

330 T, has not read 11. 26-9.

331 Written in the middle of the page. It seems as if this formula was added after the list of
the witnesses which follows.

BT, .
333 T, &l:‘».:“ which is impossible in view of the writing of the same word in 1. 6.
BT, £

3T, g IS,

36T, Ao,

337 T, has not read the name.

8T, f,
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Josl (Bl a2 o0 35 Ll vy
O 39 e Y
a2 oo ol - u‘lﬁ'u‘l:" K

o a5 dl! \o
L bt B o ) el
PW °YSK’ 31 M'N R’SWL T R T'NWX 'YMXA . ‘v 340
bu i8kd mén Rasul-tar  tanuq Imga
X°’NYP (or SRYP) 32 T'"NWX .14
tanuq

J‘-\J‘fu .2,,..5 J&J tS"L’ J..’- Upl:- Slowal 149
o 055 Lyl Lty v

Witness’s attestation 343

s u‘ u‘ & L={l}s
bl e del el Ly
r.‘g‘ f‘L—’ S .‘a»_,.g Y

Translation
1. In the name of God, the Compassionate, the Merciful.

2. This is what the so called Israfil Cafli Siibasi, son of Harin Ogi, son of
Sukri Qarluq, his ancestor, has bought from the so called

3. Ta]mgad (?) al-Hagib, son of al-Husayn al-Haggag, son of Nustegin Ogi,
namely, the whole of a vineyard and an enclosure of orchards 3 and a plot
of land (representing) a sowing area

4. for fifteen donkey-loads of [. . .] wheat to be grown, and a wood of poplars,
which are all located at Sinmas beyond the river. . .,

5. one of the villages of the Yarkanda province, facing the mosque named
after Yahya Inal al-Hagib, (with) four boundaries encompassing

6. and surrounding all of these: as to the vineyard, its first boundary is

contiguous to the main road, the second one is contiguous to a vineyard of

the seller named herein,

. the third one is contiguous to a (plot of) land of Mas‘id Togmnl Siibasi, and
the fourth one is contiguous to Azik ; as to the plot of land, its first boun-
dary

8. is contiguous to the irrigation canal of the land of the seller named herein,

the second one is contiguous to the land of the buyer named herein, the
third one is contiguous to an irrigation canal called

9. Almila Batig, and the fourth one is contiguous to an irrigation canal called

Yaqalq; and as to the wood, its first and second boundaries are con-
tiguous to a vineyard of the seller

330 T, f

340 1. 17 and 18 in Uighur script. I am indebted to Professor James Hamilton (Paris) who
suggested the read.mg of these two lines as given here.

341,

343 These three lines on the left-hand side of the page below the text of the document seem to
form a separate witness’s attestation. The handwriting of these lines seems to be different from
that of the Turkish passage listing the other witnesses. T., who has not taken these three lines as
a separate passage, groups the witnesses in another manner, see his edition, pp. 871-3.

344 Hima. see Dozy, 1, 329b, the general meaning of the word being a place of herbage or
pasture prohibited to the pubhc
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10.
11.

12.
13.
14.
15.
16.

. of the currency of the city of Yarkanda, all of them excellent, useful, current,

18.
19.

20.

21.

22.

23.

24.

25.

named herein, the third one is contiguous to Cimkit, and the fourth one is
contiguous to the mosque on the plot named after the buyer named herein.
This buyer named herein has bought from the seller named herein the whole
of the vineyard, the enclosure of orchards, the plot of land and the wood
whose location has been mentioned and whose boundaries have been stated
herein, with all their boundaries, rights and appurtenances, the trees of the
vineyard, the enclosure of orchards and the wood,

be it fruit trees or others, (with) the whole of the cultivated 'and 345 of the
vineyard, its cuttings, its space and its courtyards,*® (with) their (i.e. of all
the sold objects) land 347 and . . .348, their paths and the track

of their paths and the right to use water for irrigation from their canals and
the water conduits and ducts (included) in their rights, and every right
connected with them, therein and therefrom, within

and without, and everything connected with them therein, be it little or
much, and everything which is recognized and attributed to them ; for
15,500 derhams whose half is 7,750 dirhams,

(to be paid) in cash;3*? in form of a valid, licit, effective, absolutely
definitive purchase

without conditions to vitiate and to annul it. The seller named herein has
received the whole of the price

whose amount has been mentioned herein, fully and entirely according to
the (legal) practice,® pursuant to the payment of the buyer named herein.
The buyer named herein has taken possession of the whole

of the sold objects mentioned herein which the seller named herein has
delivered over to him, freely and without compulsion. The seller named
herein has assumed the guarantee against any claim (darak)

and complaint of the buyer named herein, (his) guarantee being valid
and (given) orally and directly. Both (buyer and seller) have left the place
(maglis) of the (execution of) contract after it was valid and firm,

by separating from one another physically and verbally to their mutual
satisfaction after (the document) had been read to both of them in a
language which [. . .] they knew and understood. They have both acknow-
ledged that the transaction (amr) complied with

what has been stated herein, without addition or omission. They have both
called as witnesses to all this the persons of confidence and integrity who
have written down their names

at the end of this document, both (buyer and seller) being persons acting
voluntarily and according to their wishes, without compulsion and not
against their will, being free from any handicap coming from illness and
from other

handicaps which might prevent them from ownership. This (was written)
when five nights were left of Safar which belongs to the months of the year
515.

345 ‘I'mara, see Dozy, 1, 171b.

346 Nala, see Bustani, 2263.

347 Agl, see Fagnan, 4b, and Lane, 64c.

348 Reading uncertain as there is a black spot on the document at this place; it seems to be

something like Les js.

349 Mutanaqqgad, see Lane, 2836b.
360 ‘ Amal, see Dozy, 11, 175a.

This content downloaded from 128.235.251.160 on Sat, 17 Jan 2015 07:40:41 AM
All use subject to JISTOR Terms and Conditions



http://www.jstor.org/page/info/about/policies/terms.jsp

THE ARABIC YARKAND DOCUMENTS 497

26. The so called ‘Umar, ‘Utman and Niirasi, all sons of the seller named
herein, have acknowledged—God is sufficient as witness—,

27. being persons acting of their own free will and according to their wishes,
that the whole of the sold objects mentioned (in the document) had been in
the possession of their father,

28. that is, of the seller named herein, and that they, like him, are (no longer)
in possession of the whole (of the sold objects) or of parts of them or of one
of their rights; on the date

29. mentioned above in the document.

(Witnesses’ section)
. Serving as witnesses :
. (I), the son of Inal Bik, Muhammad
. Sarabdar Haylbasi,
am witness.—I am witness :
. Ilyas Hass Hagib.—I, son of Nahagi Hagib,
. Ahmad Tamgaé1i ‘Utman, write down my own signature (on this docu-
ment).—
7. Muhammad Sarabdar Haylba Boga.—I, son of Dane¥mand,
8. Salih Sarabdar, I am witness.—(I), Muhammad, I am witness.—
9. T am the son of Hartin Ogi, Mas‘id Togril
10. Siiba$i, I am witness.—
11. T am the son of Muhammad Siiba%1, Ibrahim,
12. T am witness to this document.—(I), son of Muhammad Siibag,
13. Masa, I am witness.—
14. T am the son of Ilyas Hass Hagib, Mahmid
15. Inal, T am witness.—
16. T am the son of Yabgu Bak, Ogul (?) Haylbas, I am witness.—
17. (in Uighur script) I, Rasultar, am witness to this matter.—Imga
18. (in Uighur seript) . . . is witness.—
19. (I), son of Ishaq Hass Haylbasi, Mahmid Sarabdar,
20. T am witness to this document.

S Ot WO+~

(Witness’s attestation)
(1) T am witness to this document (?). I, son of Nahagi (2) Hagib, ‘Umar . . .
(3) have written my signature on this document.

Commentary _

2. Israfil Cafh Siibad1, the buyer in this document, is also known from other
land sale contracts from Yarkand. In 505/1112 he already owned a vineyard
(karm) and another plot of land (ard) in Sinmas.3%1 Later in 508/1114, he
acquired a further piece of land (ard) in the village.35 In our document, Israfil
Cavli buys a second vineyard (karm), an enclosure of orchards (hima) as well as a
plot of land (ard) and a wood of poplars (masdarat huwar), all this in the month of
Safar 515/1121. In the month of Rabi‘ IT of the same year, he will buy another
piece of land (yer),3% apparently contiguous to the vineyard which he buys in
this document, for his neighbour in both cases is Mas‘id Togril Siibagi. The
latter is also one of the witnesses in this contract. Israfil Cavhi eventually

351 Huart, 615 (doc. II).

352 Huart, 622 (doc. IIT) ; Huart’s reading of the name should be completed according to our
facsimile.

363 Erdal, text VI.

VOL. XLIX. PART 3. 34
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succeeded in bringing together a large estate in Smmas by several purchases of
land over nearly ten years, just as Ishaq al-Gallab did in the village of Rabul
(doc. I). Once more, this series of acquisitions suggests the difficulties a person
might have met with in trying to extend his landed property : he had to acquire
several small plots of land one by one, which was a very time-consuming task.

Cavls * falcon ’, is attested as proper name in the Qudatgu Bilik in the same
way as Cagre which has the same meaning. It seems that the éagre big and the
éavl big of the Qudatqu Biltk were both keepers of the king’s falcons. Generally
the word is rendered in Arabic seript with waw (Js\>), but can also be written
with f@’ (J3l>) 3% as is the case in the present document. The orthography of
the name with wdw occurs for example in a donation act (waqfiyya, 5th/11th
century) of Ibrahim Tamgaé Han.35%

Ogii/iigii is a high Turkish title equivalent to ¢ counsellor ’ given, according
to Kasgari, to a commoner who is intelligent, elderly and experienced in affairs
who is next in rank to the tdgen (‘ prince ’). There are also many names con-
taining 6¢d.3%¢ Apart from this document, we also have a Turkish and an Arabic
Yarkand contract dated 473/1080 and 489/1096 respectively, which mention
the owner of a plot of land in Rabul called Bugra Og.35

3. Hagib is another of the military titles which are so frequent in the
Yarkand documents. The term hagib ‘ chamberlain ’, originally used in Islamic
countries for the person responsible for guarding the door of access to the ruler,
soon developed into a military title; the Adgeb was no longer a domestic
official of the palace, but a high military commander or general in the Biayid,
Samanid, and Ghaznavid armies.?*® According to Nizam al-Mulk’s Swyasat-
name, the hagib was one rank above the haylba$r and two ranks above the
witagbase/otagbas.?®® In the Qardkhanid dynasty, the title of 2agib might refer
to a similar position.

In the Turkish witnesses’ section of the present document, a hdss hagib is
mentioned (l. 5) whose rank is not clear. Barthold points out that the term
hagib-i hags, certainly the same title, possibly means the ruler’s favourite
hagib.3% Or is it rather a rank above the hagib corresponding to the hdgib
al-huggab or hagib-i buzurg of the Ghaznavid army who was the commander
in chief ? 361

4. For wigr see commentary on doc. I, 1. 11.

Sinmas, a village (garya, 1. 5) not yet identified in the surroundings of
Yarkand, is also mentioned in other contracts from Yarkand dated 505-529/
1112-1135; 362 two of them give its name as Altinq1-Sinmas.3%3 Huart suggests
that the first part of the name might refer to the Altin Dubza (golden gate),
one of the gates of the city of Yarkand.®¢* In one instance, Sinmas is called
mahalle which must be taken here as a synonym of garya,  village ’,3%% by
which Smmas is described in the present document. Just as in the village of

354 For details see EDPT, 397a; also TMEN, 11, 38, no. 1056.

365 Khadr-Cahen, 325.

356 For details see EDPT, 10la, and TMEN, 11, 157-9, no. 614.

357 Erdal, text I (1. 22), and Huart, 611 (doc. I).

368 For details see art. ‘ Hadjib * in EI (2nd ed.), 111, 45a—49a.

859 Quoted in Barthold, Turkestan, 227.

360 Barthold, T'urkestan, p. 243, n. 7.

361 Art.  Hadjib’ in EI (2nd ed.), 111, 47a.

362 Erdal’s text VI, Huart’s documents I and III and our documents IIT and V.

363 Huart, 615 (doc. II) and 622 (doc. III).

364 Huart, p. 618, n. 1.

365 Huart, 622 (doc. III), translates mahalla as ‘ quartier . For the meaning ° village ’ see
Dozy, 1, 313b.
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Rabul (doc. I), some persons living in Sinmas appear in several Yarkand con-
tracts. Israfil Cafli and his neighbour Mas‘Gd Togril Siibad1 have already been
mentioned (commentary, l.2 above). Yahya Inal al-Hagib after whom a mosque
in Sinmas is named (L. 5) turns out to be a landowner of the village and
another neighbour of Israfil Cafli; his father’s name is given as ‘Ugmén Qutlug
Ogi.3¢¢ Finally, a certain Muhammad al-Hagib b. al-Hasan, owner of a vineyard
in Sinmas and buyer of a plot of land next to it in 505/1112, seems to be the
same person who sold land to Israfil Cafli in 508,/1114.367

7. Mas‘id Togril Siibas1 who owns a plot of land in Sinmas is also among the
witnesses to this document (witnesses’ section 1. 9-10). He is mentioned again
as a land-owner in a Turkish Yarkand contract of the same year as the present
document.368

For Azik see commentary on doc. I, 1. 13.

8-9. Almila Batiq, an irrigation canal (nahr, 1. 7) in Sinmas, also occurs in
another Yarkand document where it is termed sdqiya.?6® In the Yarkand
region, sagiya was therefore synonymous with nahr, that is an irrigation canal
and not, as could be supposed, a water-wheel.37 Another example of the same
kind is the Yaqaliq canal termed nahr in the present document (1. 9), but
sdgiya in another Yarkand contract.>™ These Arabic expressions reproduce the
Turkish su arige.372

The name of the canal which Huart and Tekin read as al-Mulla Batiq 373
might rather be read as Almila Batiq, almila meaning ‘ apple ’.37

Yaqaliq, an irrigation canal (nahr, sagiya) in Sinmas has been mentioned
above. Yaga ‘ bank, coast ’, is well known,375 but yagaliq is not attested to my
knowledge.

10. Cimkit, mentioned here as the boundary of a wood of poplars, is not
further defined in our document. The same name occurs in two other Yarkand
contracts as a boundary of a vineyard and a plot of land in Sinmas 376 and, in a
Turkish document, as the boundary of another plot of land (yer).3”” In the
latter document, the name is given as Cimkét qasi, ga$ being a mountain
ridge ; 37® in the other contract, however, Cimkét is said to be a nazh, ie. a
salubrious place distant from bad waters and the like.3™ The two explanations
are not really contradictory though we cannot exactly define what Cimkit
was like from the sparse information in the documents. According to our
facsimile, the reading Cimkét seems preferable to Cimgén, though the letter in
question is undotted. Cimgin being derived from Turkish ¢im © grass’, means
‘ meadow, lawn ’.3% The meaning of Cimkét may be similar. Notice that in
Turkestan -kat frequently occurs as second element in town names.38!

366 Huart, ibid.

367 Huart, 615 (doc. IT) and 622 (doc. III).

368 Erdal, text VI (. 4).

369 Huart, 615 (doc. II).

370 Huart, 619, thus translates sigiya as ‘ roue hydraulique ’. For the numerous meanings of
saqiya referring to irrigation see Dozy, 1, 665.

371 Huart, 615 (doc. II).

372 Huart, 615 (doc. II) and p. 619, n. 2.

373 Huart, 619 (doc. II), and Tekin, 872.

374 This was suggested to me by Marcel Erdal.

375 Huart, p. 619, n. 1, therefore translates yagaliq by ° celle de la cote .

376 Huart, 615-16 (doc. IT); he reads Tchemkan (()&r.) which is surely the same locality as

Cimkiit, nan being easily confused with £@ in undotted Arabic script.
377 Erdal, text VI (I. 5).
378 Erdal, 292, therefore translates ¢ Cimkiit ridge *; see also his commentary, pp. 294-5.
379 Bustani, 2159 ; Huart, 619, translates  terrain sec ’.
380 EDPT, 423a, and TMEN, 111, 99-100, no. 1124 (sub éaman).
381 See examples in Barthold, T'urkestan, 173 ff.
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25. 24 Safar, 515, corresponds to 14 May, 1121.
(Witnesses’ section)

3. Persian Sargbddar means an officer who takes care of the royal cup of
drinking water or other beverages. The special function of this person under
the Qarakhénids is not indicated in our document.

Haylbadr * section commander’, is again a military title. According to
Nizam al-Mulk’s Siyasat-name, the haylbase was one rank below the hdgib and
at the same time one rank above the witagbass/otagbad.382 If it is true that the
ranks of the witdgbasr and the otagbass are identical, a haylbas, judging from the
Qudatqu Bilik, was an officer who commanded ten tents (on otag).38

In this witnesses’ section, a kass haylba$: whose rank is not clear is also
mentioned (1. 19). The correlation haylbasi—hass haylbasr appears to correspond
to the correlation hagib—hass hagib mentioned before which was not clear either,
as our document does not yield any further information on this question.

6. Tamgaér, originally © keeper of the seal’, is already attested in the old
Turkish inscriptions. Later on the word meant a toll or tax collector, although
the original meaning also occurs in Qardkhanid times.38¢ We cannot decide
which function the title corresponds to in our document as it gives no further
details. It might just be a lagab without corresponding to any specific function
at all, which may also apply to the other titles mentioned in our material.

16. Yabgu is a very ancient Turkish title which goes back to the pre-
Christian era.®®® According to Tekin,?®¢ the orthography of the word in our
document with final alif which occurs again in 1. 11 of the witnesses’ section and
in the separate witness’ deposition for the word bu (ls), is a specific feature of
early Anatolian Turkish texts based on the alif al-wigaya of the Arabic verb
(third person plural). Tekin also proposes a second reading, baygju ° totemic
bird ’, for the word as it is written without dots in the document.

17. Persian rasulddr (L!> Js), in our document rasul-tar written in Uighur
characters, is the title of an official at the court attending ambassadors.387

Imga, according to Kasgari, is a Turkish title signifying ‘ treasurer in charge
of (public) money and the superintendent over their collection ’.288 It is probably
an equivalent of the title amga which is borrowed from Chinese ya-ya. The latter
designates an officer guarding the administrative headquarters and is attested
in China since the middle of the eighth century.38°

Document IV

An appointment to guardianship 2% (pl. VIb).
Fragment of a document of which the lower part has gone. 9 lines of text
in cursive script without diacritical dots.

382 Quoted ibid., 227.

383 References are given in Tekin, 877.

384 For details see EDPT, 505, and TMEN, 11, 565-8, no. 934.

385 For details see EDPT, 873b, and TMEN, 1v, 124-36, no. 1825.

386 Tekin, 876.

387 Steingass, 576b.

388 For details see EDPT, 158b.

389 T am indebted to Professor James Hamilton for this information.

390 In the S.0.A.S. collection, Arabic no. 7. I am indebted to Professor Albert Dietrich (G6t-
tingen) for his suggestions concerning the reading of some parts of this document.
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Translation
1. In the name of God, the Compassionate, the Merciful.

2.

10.

Ahmad, son of al-Husayn, son of Yilmaz, hakim of Posgdm and its districts,
(appointed) by the Sayk, the sublime qadi, the sayyid, the ¢mam, Abid
’I-Rida’, son of Abtd ’'1-Qasim, says:

. “In the local court of law has appeared before me, in the middle of

Du ’1-Qa‘da in the months of the years 518,

. the so called ‘Isd al-Baqqal, son of Muhammad Siiba$1. He referred (to me)

the situation of the two minors Muhammad and Abi ’1-Qasim, the two sons
of Tarkdn (¢) Yasuf Otagbagi, son of

. Yahid Ikan Siibag1: their father had died without a guardian for anybody

or testament, and they both (now) needed a guardian who was trustworthy,
upright

. and honest to protect them and their property, to care for them and to

guide them (lit. make them attain) to (the moment of) their coming of age.
Unanimously

. this ‘Isa, son of Muhammad Siiba&, was chosen because he was renowned

for his uprightness, ability and integrity, and was charged before all, to
fear God—may he be praised and extolled—

. in his almightiness and sublimity, ..-3% not to touch their (i.e. the

children’s) property except with piety . . .39 and to refuse to sell its land
and to cut its trees. He accepted

. this guardianship orally and directly from me, and vouched for its under-

taking with the help of God and His good assistance. He (then) asked me
to write down the guardianship
for him in the form of a document . . .]

b

Commentary

3. The month of Du’1-Qa‘da, 518, corresponds to the period of time between

10 December, 1124, and 8 January, 1125.

10. For this formula and the contents of this document see p. 475, for Yiisuf

Otagbas see p. 492.

292 Correct (y.

392 Correct L5.g|.

393 The verb au of the Arabic text is difficult to decipher.
3% Two words g & in the text whose sense is not clear.

This content downloaded from 128.235.251.160 on Sat, 17 Jan 2015 07:40:41 AM
All use subject to JISTOR Terms and Conditions



http://www.jstor.org/page/info/about/policies/terms.jsp

502 MONIEA GRONKE

Document V
A land sale contract 395 (pls. VII and VIII).

Document of which upper part is damaged, half of the third line has gone.
Tears in lines 8, 13, and 18. The lower part of the document is partially
blackened. Traces of horizontal folding are clearly visible. 20 lines of text,
followed by another short line. Two words inserted above lines 13 and 16.
Below the text, 13 lines of text listing witnesses, written by the scribe of the
document. Eight separate witnesses’ attestations set below and to the right of
this passage. One of the attestations is in Turkish, two others in Turkish and
Uighur script.
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395 In the S.0.A.S. collection, Arabic no. 1.

396 Correct aas | 35d>.

397 The facsimile shows that the scribe first wrote the word with ‘ain and then corrected this
by a gaf.

398 Correct 4_gauda.

399 Alif al-wigaya is missing.

400 Correct jino Y| ogs|.
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Witnesses’ attestations
‘Witness no. 1
r)LJ‘ Le &SI 4
= L S o Y
Witness no. 2
FTIORUOLRC NP
b= L S b gy
Witness no. 3
B oo U s o
ol 5 5 e 35 duileel e Ly
Witness no. 4
o b2 ekl g A (S B L s u
‘Witness no. 5 491

PW X’T "YCYNTKY °YSK’ %2 M’N MWXMT B..TWR 43 "NWX
bu hatt i¢indadki 18ké min Muhmat Vagatur (?) tanuq
Witness no. 6

MN ...T MWXMT P’ZYKX (or P'LYRX) 4 T"'NWX MN
mén ... Muhmat ... tanuq mén

Witness no. 7

Witness no. 8
ol 405 ll WYL b ol Sl e a2l
AL%?:Y,‘;:Q,.LJ\-\.&Q{,«F i

Translation
1. In the] name of God, the Compassionate, the Merciful.
2. This is what the so called Muhammad, his brother Miisa and his other
brother
3. Yah]ya have bought: they [have bought from . ..]4°® Ydsuf and ‘Umar,
the two sons
4. of Rabi’ the Arab, a domain “°? owned by both of them and being their
property and in their possession on the day of the sale, which
5. is located in the rural district 48 of the Yarkanda province (in a village)
called Smmas in the quarter of Arubik Yam (?),%°° near an irrigation canal
named after
6. ‘Ali al-Hagib, running from this irrigation canal facing the mosque named

after Muhammad

401 Witnesses nos. 5 and 6 write in Uighur script. I am indebted to Professor James Hamilton

who suggested the reading of these two lines as given here.

402 The letters k and G are written in Arabic script (\S°).

403 Cl. proposes the reading camatur.

404 Cl. bahsi (?), with questionmark.

405 Correct el Lyl

406 Supplied according to the context.

407 Dai‘a, that is land or an estate yielding a revenue, see Lane, 1812c.

498 Sawad, properly the cultivated lands surrounding the towns and villages of a province, see

Lane, 1462b.

409 Reading uncertain ; for yam ° post station ’ see TMEN, IV, 110-18, no. 1812.
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7. Hasimbék . . . -kiib, and which comprises four boundaries: the first
boundary is contiguous
8. to thickets of brushwood 41 called in Turkish Saman (?), the second one
is contiguous to the great irrigation canal, the third one is contiguous to the
land
9. of Luguluq,*! and the fourth one is contiguous to the main road. They
have bought this (domain) thus delimited with all
10. its boundaries, rights and appurtenances, its paths and the track of its
paths, its water conduit,
11. its two wells and its irrigation canals, its fruit trees and other trees, its two
houses and the (other) buildings
12. standing in (the domain), be it little or much of its rights, its good and bad
land,
13. and of what is recognized and attributed to it, within and without; for
27,000
14. excellent, valid dirhams of the currency of the cities of Kasgar and
Yarkanda, whose half is
15. 13,500 ; in form of a valid, licit, effective, absolutely definitive purchase,
16. without conditions to vitiate and annul it. The mutual handing over of the
price and the sold object has taken place 412
17. in form of a valid exchange. They have left the place (maglis) of (execution
of) the contract by separating from one another physically and verbally
after
18. (the document) had been read to them in a language which they knew and
understood, the guarantee against any claim (darak) and complaint being
incumbent upon
19. the two sellers, and this as persons acting voluntarily and being in a state
of soundness of body. This (was written)
20. when five nights were left of Du '1-Qa‘da which belongs to the months of
the year 529,
21. in Turkish : a horse year.
292. Abi ’1-Qasim, son of Salar . . . badi, has written this.
23. Witnesses to this are ‘All Iskmén (?) Haylbagi, son of Mika'1l al-Hagib,
24. then ‘Isa, son of Abii Bakr Irdam (?) Haylbas,
25. then Ibrahim Tamgaéi, son of Abla Bakr Irddam(?),
26. then [Mulhammad Inal, son of Muhammad Inal, then
27. Yasuf Tamgaé, son of Hardin Irddam (?) Haylbas,
28. then Yusuf Tamgad, son of Ahmad Haylbasi,
29. then ‘Ali Cafy Bik, son of Israfil Ogi,
30. then ‘Umar Caflh Haylba31, son of Yasuf Huymus,
31. his younger brother ‘Ali. .., then Yisuf, son of ‘Umar Caflr;
32. (then) the younger brother of Bii Bakr Inané Haylba$i, Husayn Tamgaé:;
33. the son of Bugra Bik, Bugra Haylbas, is witness ;
34. Ibrahim Tamgaél is witness.41?

410 44am, see Lane, 266.

411 C, ¢ the storks’ land (?) ’, with questionmark.

412 Badal and mubdal, i.e. things given or received in exchange for another thing, see Lane,
167-8. The two terms are meant here to indicate the price and the sold object respectively. They
are habitually named taman ‘ price > and mutman,  sold object * (i.e. the thing for which a price
has been paid) in Islamic private documents.

413 L], 32—4 are in Turkish.
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(Witnesses’ attestations)
Witness no. 1
‘Abd al-Salam, son of Abl Bakr al-Bayya‘, is witness; (written) in his own
handwriting.

Witness no. 2
Gam[a]l [a]l-Din, son of Abt Bakr al-Bayya‘, is witness; (written) in his own
handwriting.

Witness no. 3 (in Turkish)
I, the son of Halil Aba ‘Abbasi, ‘Ali Amhar Abdal, I am witness, It was written
upon his order.

Witness no. 4
Everything contained in this document is (hereby) testified. Muhammad, son
of al-Husayn, has written (this) in his own handwriting. It is correct.

Witness no. 5 (in Turkish and Uighur script)
I, Muhmat . .., I am witness to the affair contained in this document.

Witness no. 6 (in Turkish and Uighur seript)
I,... Muhmat. .., I am witness.

Witness no. 7
Muhammad, son of al-Husayn, the merchant, is witness to everything contained
in this document. He has written (this) in his own handwriting.

Witness no. 8

I am witness to the acknowledgment of the two sellers concerning the sale and
the payment of the whole price: ‘Umar, son of Muhammad al ... badi; he
has written (this) in his own handwriting.

Commentary

20-21. In this document we have a double dating which is clearly legible :
first the dating according to the Islamic era based on lunar years, afterwards the
dating according to the twelve-year animal cycle based on solar years. The
Islamic Aigra dating, 25 Du ’1-Qa‘da, 529, corresponds to 6 September 1135 of
the Christian era. The animal-cycle dating gives a horse year (yund yuls 14).
According to the animal cycle, however, 1135 is not a horse year but a hare year,
whereas a horse year would coincide with the Christian year 1138. In other
words, the cyclical dating is three years too early or nine years too late. Oddly
enough, a Turkish Yarkand contract also shows a discrepancy between the
higra and the cyclical dating when converted to Christian dates: 415 here the
higra dating, Rabi‘ II, 473, coinciding with September—October, 1080, is said
to lie in a mouse year, but in reality 1080 is a monkey year. In this case, the
cyclical dating is eight years too early or four years too late.416 All this remains
confusing because the discrepancies between the higra and the cyclical dating
are in no way uniform in these two cases. If only our Arabic document V were
concerned, we could possibly assume that the Turkish population in the Yarkand
area, having adopted Islam, applied the animal cycle not to solar years anymore,
but to lunar years, which are at the basis of the Islamic calendar. Starting from

414 For yunt in the Uighur civil documents see Clarke, 279.

415 Erdal, text I (1l. 23-4) ; in Erdal’s text II, the double dating is not complete so that it does
not provide a safe basis for discussion.

416 See Erdal, 275.
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the two dates in the document, they would have begun to count the years of
the animal cycle in lunar years from 1030, that is, not much more than three
decades after the Yarkand region embraced Islam.'? Although the existence
of such a custom cannot be proved by other sources, it would at least have
provided a plausible answer to the question; the above-mentioned Turkish
Yarkand contract, however, in which the discrepancies are of a different kind,
rules out this explanation. The question must be left open until further informa-
tion is available.

32. Inané is a Turkish title for a ¢ confidential minister ’ or the like, not
necessarily of very high rank. The title with this meaning lasted a long time
and was common for example in the Seljikid empire.4!®
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